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IN THE 


®mteb States Court of Appeals 

For the District of Columbia. 


No. 10,470. 


Randolph Phillips, 

Petitioner, 

v. 

Securities and Exchange Commission, 

Respondent, 

and 

The United Corporation, 

Respondent-Intervener. 


BRIEF FOR PETITIONER AND APPENDIX. 

Preliminary Statement. 

Randolph Phillips is the beneficial owner of 1,100 shares 
and the Attorney-in-Fact and Proxy for 22,081 holders of 
3,137,800 shares of the Common Stock of The United Cor¬ 
poration.* Each of these stockholders have appointed him 
to represent them as Attorney-in-Fact and Proxy before 
the Securities and Exchange Commission or any Court.** 


# The above figures are as certified by Inspectors appointed 
solely by the management, and petitioner does not concede their 
accuracy except as a minimum. 

** Petitioner’s proxies were solicited pursuant to a declaration 
filed under Rule U-62 authorized by Sections 11 (g) and 12 (e) of 
the Holding Company Act. “Nothing in this subsection or the 
rules and regulations thereunder shall prevent any person from 
appearing before the Commission or any court through an attorney 
or proxy.” Section 11 (g). 
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The proceeding before this Court was brought by peti¬ 
tioner to review the Findings, Opinion and Order (Appen¬ 
dix, p. 50), dated October 20, 1949, issued by the Securi¬ 
ties and Exchange Commission (hereinafter referred to as 
SEC) under Sections 11 (b) (2) and 11 (e) of the Public 
Utility Holding Company Act of 1935. The petition for 
review was filed on November 14,1949, pursuant to Section 
24 (a) of the Act. 


The Statute. 

The pertinent provisions of the Public Utility Holding 
Company Act of 1935, 49 Stat. 838 (15 U. S. C. A. 79) are 
set forth at pages 63 through 66 of the Appendix. 


The Present Proceeding. 

The present proceeding is for review and modification 
of an order* •• dated October 20, 1949 (rehearing denied 
November 2, 1949) issued by the Securities and Exchange 
Commission under Section 11(b)(2) and (e) of the Public 
Utility Holding Company Act with respect to The United 
Corporation, a holding company registered under Section 
5 of the Act. The order was issued pursuant to Findings 
and Opinion of the Commission* * also dated October 20, 
1949 approving a plan filed under Section 11(e) for distri¬ 
bution by The United Corporation of 1 share of Common 
Stock of its subsidiary, the Niagara Hudson Power Corpo¬ 
ration, for every 10 shares of Common Stock of The United 
Corporation. 


Modifications Sought 

The petition for review prays that the SEC’s order be 
modified so as to require the management of The United 
Corporation 

• Appendix, p. 50, SEC, p. 9. 

•• Appendix, p. 50, SEC, p. 1. 
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(1) To increase the approved distribution from 
1 share to 2 shares of Niagara Hudson stock for 
every 10 shares of The United Corporation or to dis¬ 
tribute 1 share of the former for every 5 shares of 
the latter stock; and 

(2) To compel the management of United to com¬ 
plete in all other respects no later than 3 months 
hereafter full compliance with the Holding Company 
Act. 

Neither of these proposed provisions were acted upon 
by the SEC, which took the position that such action could 
be deferred without prejudice until another proceeding to 
follow the instant one. It is petitioner’s position on this 
review that this deferment is prejudicial and in violation of 
the Holding Company Act. 

Application for Leave to Adduce 
Additional Evidence. 

On November 14,1949 petitioner filed with this Court as 
permitted by Section 24(a) of the Act an Application for 
Leave to Adduce Additional Evidence. On the representa¬ 
tion of the SEC that consideration of the application prior 
to argument on the merits would he prejudicial to it this 
Court ordered on January 20, 1950 that action on the Ap¬ 
plication be postponed pending hearing on the merits. 

For economy of presentation petitioner will incorporate 
in this brief the essence of that Application. 

Motion for a Stay. 

On December 30,1949 this Court (Prettyman, Fahy and 
Bazelon, Circuit Judges) denied a motion for a stay of the 
SEC order approving the distribution of 1 share of the 
Niagara Hudson stock. This denial was based on the rep¬ 
resentation by counsel for the SEC that the issues in this 
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case would not be made moot if the contemplated distri¬ 
bution were allowed to proceed on December 31, 1949 as 
scheduled.* Petitioner objected that the SEC and The 
United Corporation had deliberately contrived a situation 
to take effective review out of the hands of the Court by 
presenting it with a fait accompli in completing all the 
preliminary work and expense but the actual mailing of 
stock. The Court appeared to support this view from the 
bench and although denying the stay assured petitioner 
this would not impair the full reviewability of the acts 
complained of. 


Statement of the Case. 

The Background: 1929 to 1943. 

The United Corporation was incorporated in the State 
of Delaware in January, 1929. Its original sponsors were 
the banking houses of J. P. Morgan & Co. and Bonbright & 
Co. The latter banking firm wished 

“to expand its activities in the electric utility field, 
and * * * sought to interest J. P. Morgan & Co. and 
Drexel & Co. (Morgan’s Philadelphia branch) in the 
matter, believing that their participation would pre¬ 
vent competing interests from entering into the ter¬ 
ritories which Bonbright and Morgan-Drexel might 
designate as their exclusive sphere of influence. * * * 
The bankers’ interest in these utility enterprises was 
easily discernible. No doubt so large a group of 
utilities would be in need of refinancing or new capi¬ 
tal from time to time, thus providing a source of 
underwriting profits and fees for depositaries, regis¬ 
trars and transfer agents, and it was the sense of the 

• SEC General Counsel Roger S. Foster stated in his formal 
answer to the motion for a stay: “Denial of a stay will not, as 
petitioner contends, moot the issues sought to be raised by the peti¬ 
tion for review. • • • An additional distribution of Niagara Hudson 
stock, if required by law, would be a relatively simple matter.” 
(pp. 3, 5). 
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organizers that they receive the lion’s share of these 
emoluments. * * # A letter written by Thomas S. 
Lamont, a partner in J. P. Morgan & Co., to Lansing 
Reed, a member of the firm of attorneys who handled 
the legal phases of the organization of United * • • 
stated # * * (its) purpose ‘is obviously to insure con¬ 
tinued control by the bankers.’ ” 

The United Corporation, 13 SEC 854. 

At the end of 1942 there were 35 investments in United’s 
portfolio. Of these 2 had a total market value of about 
$10,000 more than their original cost, while the remaining 
33 showed total market losses from original cost or declared 
value of 510 million dollars (Id., footnotes 50,53 and Appen¬ 
dix C-l). 

In the same period of time (1929 to 1942 inclusive) that 
the above investments were made or retained in United’s 
portfolio, J. P. Morgan, his son Henry, their partners, 
and their Bonbright associates personally made more than 
48 million dollars net profits from transactions in The 
United Corporation securities and those of companies in 
which they had caused United to invest its funds.* 

The directors of the Corporation opposed from Decem¬ 
ber, 1935 to March, 1938 the application of the Holding 
Company Act to the Corporation. On March 28,1938, after 
the constitutionality of the act was upheld by the Supreme 
Court, the Corporation registered with the SEC but there¬ 
after resisted until late in 1943 any compliance with the 
standards of corporate simplification and fair voting power 
distribution made mandatory by Section 11 (b) (2). 


•See in this connection “Studies in Finance”, Columbia Law 
Review, Vol. 37, Nos. 5, 6 and 7; and Hearings before the Temporary 
National Economic Committee, 76th Congress, 2d sess., Part 23, pp. 
12069-12071, 12086, 12306-12315. 
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Control Passes To Former SEC Employees. 

Because of the above record and in the belief that the 
management’s continued opposition to the statute was un¬ 
wise and was jeopardizing the remaining equity of the 
stockholders, petitioner herein engaged the management 
in a proxy contest in February, 1943. Although unsuccess¬ 
ful in replacing any of the incumbent directors with 4 
nominees of his own choosing, petitioner’s contest was fol¬ 
lowed by the resignation in April, 1943 of George H. How¬ 
ard, who had been President since 1929. Thereafter, a 
former SEC employee, 'William M. Hickey, became Presi¬ 
dent In 1944 another former SEC employee, E. C. Ken¬ 
nedy, became Vice President and together with a former 
SEC general counsel, John J. Burns, who had become coun¬ 
sel and director in 1937, these individuals achieved effec¬ 
tive control of the Corporation. 

When the management of United was not in control of 
former SEC employees, the Commission’s Public Utility 
Division took the position that the Corporation should be 
dissolved on the ground that it served no useful purpose, 
deprived its stockholders of earnings that were siphoned 
off as corporate expenses from dividends on its stockhold¬ 
ings, and that its continued existence was in violation of 
the Holding Company Act. While the issue of the Corpo¬ 
ration's future was still pending before the SEC and after 
hearings had been closed, briefs filed and oral argument 
heard, the Corporation’s new President, Hickey, walked 
into the offices of the judges—that is, the Commissioners— 
and by his own boast privately discussed the case with them: 

“Mr. Hickey: * * • I had a number of conversa¬ 
tions with members of the Securities and Exchange 
Commission * * *. And I believe those discussions 
led up to the issuance of the particular order that 
was issued on August 14, 1943. • • • J mean by that 
I told what I believed could be done and should be 
done, and in view of those circumstances that that 
had quite a bearing on the particular order that was 
issued at that time.” 
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At this point former SEC counsel Bums objected and 
the Trial Examiner refused to allow further cross-examina¬ 
tion on the ground that conversations with the SEC were 
privileged (pages 501-3, Transcript of Testimony, SEC File 
No. 54-89). Both “proper and improper” conversations 
came within the bar of privilege, according to the Exam¬ 
iner’s ruling in this prior case heard in 1944. Nobody 
inside or outside of the SEC has ever challenged this testi¬ 
mony of Hickey.* These conversations have a bearing on 
the issue in the present case, because out of them according 
to Hickey came the decision of the SEC to permit United 
to stay alive and not dissolve.** 

The 1943 SEC Decision. 

On August 14,1943, following the Hickey “discussions”, 
the SEC issued its Findings, Opinion and Order under Sec¬ 
tion 11(b)(2), the so-called “death sentence” or corporate 
simplification section, of the Holding Company Act. The 
Order directed that United (1) cease to be a holding com¬ 
pany; (2) reduce its capitalization to one class of stock; 
and (3) proceed to comply with the order with due diligence 
(13 SEC 854). The Opinion, however, went on to state: 

“It seems clear that dissolution would be ap¬ 
propriate in this case. However, the management of 
United has stated many times that it is desirous of 
entering into the business of an investment company. 

* These conversations, it should be noted, are outside the area 
of permissible pre-hearing round table discussions such as have 
been found innocuous in other cases; e.g., Phillips v. SEC, 153 F. 
2d 27. 

## At the 1944 annual meeting of stockholders Hickey openly 
flaunted his personal relationships with Commission members: 
“• • • The last time I saw Judge Healy (Commissioner Robert 
E. Healy) he was very complimentary and told me what a great 
job he thought I was doing, and the last time I saw Bob O’Brien 
(Commissioner Robert H. O’Brien) he told me he thought I was 
doing just the right thing and didn’t see how I could do anything 
else in the way I was handling the business of the company.” 
Minutes of Annual Meeting, March 1, 1944, p. 157. Statement of 
Chairman Hickey. 
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• • • Under all the circnmstances of this case we have 
determined that we will withhold the issuance of a 
dissolution order and will require only that United 
correct the inequitable distribution of voting power 
within its own company by recapitalizing with a 
single class of stock and that it shall cease to be a 
holding company. 

“• • • j n an y cas6j with its capitalization reduced 
to a single class of stock, United will be in a position 
to distribute most or all of its portfolio holdings to 
its existing security holders. 

“Abandonment of United’s present business as 
a public utility holding company and embarking 
upon a new type of business, whether that of invest¬ 
ment company or any other type of business, in¬ 
volves a drastic change in the activities of the com¬ 
pany. Such a change will devote the funds which 
security holders have invested to a purpose different 
from that for which they were contributed. It would 
seem necessary that United should consult its security 
holders before embarking on such a program. In 
the light of the existing maldistribution of voting 
power and for other reasons, we believe no such 
program would be fair which does not require ma¬ 
jority approval either of the present preferred and 
common stock voting by classes, or of the new common 
stock, should United choose to recapitalize on a one- 
stock basis before seeking stockholder approval of 
the proposed new venture.” 

The United Corporation, 13 SEC 854, 899-900. 

The Howard management of the Corporation had pre¬ 
viously agreed to the vote provision at the hearings held 
prior to issuance of the Opinion. (Id., footnote 124.) The 
noteworthy element of this Opinion was the decision to 
“withhold the issuance of a dissolution order”. Prior to 
Hickey’s election as President the Public Utilities Division 
had recommended dissolution; then followed Hickey’s elec¬ 
tion, the “discussions” above noted, and the decision to 
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withhold dissolution even though it had been found to be 
“ appropriate.’’ 

Four months prior to issuance of this decision there had 
occurred the February 1943 proxy contest. In that contest 
the management was able to obtain proxies for only 37 
per cent of the Common Stock, while the opposition obtained 
12 per cent and helped to neutralize another 51 per cent. 
These figures made it clear to the new management that it 
would not be easy for them to obtain the 50 per cent of the 
total common stock necessary for approval of any plan for 
transformation into an investment company. 

The 1947 Vote. 

Three and one-half years after issuance of the August 
1943 Opinion, the management suddenly filed an application 
with the SEC asking permission to seek the 50 per cent 
vote of approval for an undisclosed investment company 
plan at the annual meeting of stockholders to be held on 
April 9, 1947. On Friday, January 31st, notice was given 
to petitioner that the SEC would hold a hearing the follow¬ 
ing Monday morning “on the merits”. At the “hearing” 
held on February 3,1947 no proof was permitted, petitioner 
was restricted to oral argument, and the SEC did not even 
require the management to disclose the plan’s provisions. 
A decision approving the requested solicitation of the vote 
was rushed out 4 days later by the SEC (Holding Co. Act 
Release No. 7191). In vain did petitioner protest that the 
proceedings amounted to a calculated attempt to stampede 
any opposition to the management and were so contrived 
as to allow the management 43 days to solicit affirmative 
ballots compared with a maximum of only 13 days for its 
opposition to solicit negative votes. 

By appealing to the District Court (Southern District, 
N. Y.), petitioner was able to shorten the management’s 
soliciting advantage to 8 days out of a total soliciting period 
of 36 days. Thereafter the management, although it spent 
$50,000 of the Corporation’s funds and used 8 of its employ¬ 
ees for solicitation, procured proxies from holders of only 
39 per cent of the Common Stock as of meeting time on 
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April 9, 1947. Petitioner, who spent $18,000 of his own 
funds and hired no solicitors, held proxies for 21 per cent 
of the stock. In these circumstances, Hickey as Chairman 
of the meeting and recognizing the clear defeat of the man¬ 
agement, announced “we do not yet have any information 
before us to indicate whether a quorum is present or not” 
and recessed for 3 weeks the meeting on his own motion 
over the protest of the opposition. At the same time this 
former SEC employee, Hickey, suppressed a tabulation by 
The Corporation Trust Company of Delaware, official tabu¬ 
lators, that there was present in the management’s hands 
proxies for more than 7,500,000 voting shares compared 
with the only 3,916,000 (25 per cent) needed to constitute 
a quorum. 

These tactics made it necessary for petitioner to apply 
to the District Court for an injunction. Meanwhile the 
Hickey forces continued to solicit proxies without inter¬ 
ference by the SEC and 3 weeks later claimed approval of 
their plan (in the absence of further solicitation by the 
opposition) by holders of 54 per cent of the stock. The 
SEC then filed an amicus curiae brief in the District Court 
asking it not to enjoin its former employees on the ground 
that this was a matter for the SEC. Accordingly, after find¬ 
ing that Hickey’s “recess” was unlawful and exposing its 
real purpose, the District Court stayed its hand.* Phillips 
v. The United Corporation, Civil Action 40-497, D. C. N. Y., 
Opinion dated July 30, 1947, unreported. Now, although 
more than 2 1 /* years have passed, the SEC has still failed 
to examine into the circumstances of the meeting, although 
in the present case it has allowed the management to 
proceed as though the 50 per cent vote were fairly and 
lawfully obtained. 

Violation of the Statutory Time-Limit for Compliance. 

The Holding Company Act makes it mandatory that a 
Section 11(b) (2) order shall be complied with no later than 

• The stay is not appealable. Phillips v. The United Corporav- 
tion, 171 F. 2d 180, 184 (C. C. A. 2d). In the present case the 
SEC quotes from the District Court’s opinion but leaves out the 
above essential facts. 
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2 years after issuance. The SEC order of August 14, 1943 
required the Corporation (1) to cease to he a holding com¬ 
pany and (2) to proceed with due diligence to comply with 
said order. (It also required elimination of the Preference 
Stock. This was not completed until April 30, 1949.)* 
Section 11(c) requires that ‘‘any order under subsection 
(b) shall be complied with within one year from the date of 
such order.” But the SEC is permitted, upon a showing 
of due diligence, to extend such time “for an additional 

* Counsel for United is addicted to making ad liominem attacks 
on petitioner and represents in his motion papers that petitioner 
“has unsuccessfully opposed before the Commission and the 
Courts virtually every step taken by United to comply with the 
Commission’s Section 11 order.” The record shows, however, 
that the petitioner, unlike the management, at no time opposed 
the statutory requirement that United’s corporate structure be 
simplified, i.e., that the Preference Stock be eliminated; nor that 
United’s holding company status be terminated. As previously 
noted, from the effective date of the Act in December, 1935 until 
issuance of the August 1943 order the management resisted enforce¬ 
ment of the statute. In the meantime the equity of the Common 
Stockholders fell from a total of more than 100 million dollars, 
based on the market value of United’s holdings on December 31, 
1935, to a point where there was no equity for the Common Stock, 
which actually was about 16 million dollars “under water” after 
the Preference Stock claim, on the basis of market prices as of 
December 31, 1943. The United Corporation , 13 S. E. C. 854, 
(1943), footnote 50 et seq., and Holding Co. Act Release No. 5440 
(1944). From the end of 1943 to the end of 1949, the Dow- 
Jones stock index for public utilities rose more than 90 per cent. 
United’s portfolio shared in this rise to the extent of about 83 
per cent and the net equity of the Common Stock, including the 
shares distributed to it, recovered to a total of roughly 85 million 
dollars. During the period 1944 through 1949 petitioner did in 
fact oppose the management’s plans and the SEC orders for 
exchange of portfolio assets for outstanding Preference Stock on 
the ground that too high a percentage of assets was taken from 
the Common Stock, Phillips v. SEC, 153 F. 2d. 27 (1944) (C. C. A. 
2d); but has at no time opposed the Preference Stock’s retire¬ 
ment. In the 1944-1949 proceedings petitioner in his own right 
and as attorney-in-fact has been the only representative of the 
Common Stock. Numerous directors of United owned Preference 
Stock directly or indirectly during these proceedings. The desira¬ 
bility of such “watch-dog” representation as petitioner’s for an 
otherwise unrepresented class of security holders has been stressed 
by the SEC in New England Power Assoc., Holding Co. Act 
Release No. 8751 (1948). 
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period not exceeding one year Today, more than 6 years 
after the issuance of the 1943 order, United is still a regis¬ 
tered holding company with respect to at least 5 statutory 
subsidiaries and has been for more than 4 years in default 
of compliance with said order. 


The Degree of United’s Compliance. 

The record shows that The United Corporation owns the 
following shares and percentages of voting control in its 
statutory subsidiaries: 



Percent of 

Shares Total Voting 

Name of Company 

Held 

Stock 

Niagara Hudson Power Corp. 

2,818,397 C. 
48,529 Pf. 

| 28.5 

South Jersev Gas Corp. 

154,231 C. 

28.6 

United Gas Improvement Co. 

121,332 C. 

7.7 

Columbia Gas System. 

927,736 C. 

6.4 

Public Service Elec. Co. 

406,129 C. 

3.5 


In its 1943 Findings & Opinion, the SEC said: 

“We do not now deem it necessary to set forth 
the steps which are appropriate to cause United to 
cease to be a holding company. It is clear from our 
discussion of United’s 11 (e) plan that no mere re¬ 
duction in holdings below 10% or to any specific per¬ 
centage will be sufficient. Before we can make a 
finding that United has complied with the order and 
ceased to be a holding company it will be necessary 
for United to satisfy us that no control or control¬ 
ling influence remains over its present statutory sub¬ 
sidiaries. ’ ’ 

The United Corporation, 13 S. E. C. 854 at 899. 

It should be noted that United is still a holding com¬ 
pany for all the companies to which it had that relation¬ 
ship when the 1943 order issued. 
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Petitioner’s Objections. 

The sole change in United’s position, as the result of 
the SEC’s approval of the distribution of 1 share of 
Niagara Hudson Common Stock for every 10 shares of 
United’s Common, is that United today holds 1,375,448 
shares of Niagara Hudson Common in its portfolio instead 
of the 2,818,397 shown in the above table. The change in 
percentage of total voting stock is from 28.5 percent to 
14.1 percent. Thus United is still a holding company with 
respect to Niagara Hudson.* 

Petitioner made the following statement of position at 
the SEC hearings: 

“I am in favor of the distribution to the stock¬ 
holders of United of the latter’s holdings in the 
Niagara Hudson Power Corporation. * * * I reserve 
the right to propose amendments or modifications to 
the plan, and to propose a plan of my own to meet 
the requirements of the Holding Company Act” 
(Appendix, p. 55). 

Thereafter petitioner explicitly opposed the manage¬ 
ment’s limited distribution of Niagara Hudson stock as 
proposed, and filed his own plan (see pp. 30-34, 43, infra) 
and presented testimony in its behalf. Petitioner’s posi¬ 
tion was that full and immediate compliance with the Act 
was available to the Corporation, that it was more than 
4 years in default of the statutory time limit for com¬ 
pliance, and that in these circumstances the SEC was under 
a statutory duty either to enforce full compliance with the 
1943 order by adopting a plan of its own or of some other 

• Since the close of the SEC hearings United has filed a new 
application in which it seeks to exchange the remaining holdings 
of Niagara Hudson Common for 1,072,849 shares in a new com¬ 
pany owned by Niagara Hudson called Niagara Mohawk Power 
Corporation. If this exchange is made it will simply mean that 
United is a holding company of the new company, instead of 
the old, and it will hold slightly more than 14 percent of the voting 
stock of the new company. Petitioner has asked that the SEC 
withhold action on this new application until the Court disposes 
of the petition for review herein. 
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person entitled to be beard, or so modifying’ the manage¬ 
ment plan as to bring it into full compliance with the order 
and the statute. Petitioner further contends that the SEC 
denied him a full and fair hearing and in other ways acted 
prejudicallv to his position. 

The SEC’s response has been that, since petitioner ap¬ 
proved the distribution of at least as much Niagara Hudson 
stock as was proposed in the management’s plan, he is not 
prejudiced by the present order nor the manner in which 
the proceedings were conducted. In support of this posi¬ 
tion the SEC points to a condition it imposed upon the 
management that United file “promptly and as its next 
step * * * a comprehensive plan * * * detailing the re¬ 
maining steps to be taken, and the timing thereof, to com¬ 
plete its transformation into an investment company.” 

Statement of Points on Which Petitioner Relies. 

1. The SEC hearing was neither full nor fair. When 
former officials of the SEC leave that agency, reappear as 
officials of a corporation regulated by that agency and then 
seek the exercise of administrative discretion in their be¬ 
half or on plans and policies that affect their future income 
and prestige, it is incumbent upon that agency to conduct 
its proceedings in such a way as to remove any suspicion 
of partiality or favoritism toward its former employees. 

2. The SEC violated the statute and abused its discre¬ 
tion in not effecting full compliance with its 1943 order un¬ 
der Section 11 (b) (2) of the Holding Company Act. 

3. WTien a management is in default of the time limit 
for compliance with a Section 11 order, it is the duty of 
the SEC to investigate the causes of non-compliance and 
absent a finding, based on evidence, that the holding com¬ 
pany “is unable in the exercise of due diligence” to com¬ 
ply with the Act, the SEC is under a duty to enforce com¬ 
pliance without further delay. 
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SUMMARY OF ARGUMENT. 

POINT I. 

The exclusion of evidence which the SEC itself conceded 
to be material, the denial of opportunity for briefing or 
oral argument, the refusal to approve or disapprove pro¬ 
posals submitted pursuant to the SEC’s own notice of hear¬ 
ing and the withdrawal from adjudication of said issues 
without notice after the evidence had been received, the 
jockeying of procedure so as to permit the management 
to file a new plan in a future proceeding and thus overcome 
the disadvantage of its own dereliction in the present pro¬ 
ceeding, and other acts of the SEC deprived petitioner of 
a full and fair hearing. 

By points the “hearing” was neither full nor fair be¬ 
cause : 


(1) After the Commission had specified as issues 
in the Notice of Hearing questions “with respect to 
the additional steps by which United will cease to 
be a holding company” and “what terms and condi¬ 
tions shall be imposed * * * to prevent circumvention 
of the Act”, the Trial Examiner excluded from the 
record evidence on United’s plans without any in¬ 
struction to that effect by the SEC. On a motion to 
overrule the Trial Examiner the SEC held petitioner 
was not prejudiced because in a different and subse¬ 
quent hearing on a new unrevealed plan he would 
be afforded adequate opportunity to explore these 
issues. 

(2) The SEC, after noticing as an issue for hear¬ 
ing the question of what modifications should be 
made to United’s plan, approved it without passing 
upon the modifications proposed by petitioner al¬ 
though admitting that the management’s “piecemeal 
program” was damaging to the stockholders as com- 
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pared with an “overall’ 7 plan that was “preferable.” 
At the same time the SEC refused to pass on the 
“overall” plan proposed by petitioner on the ground 
that petitioner’s rights were “fully protected” by 
allowing him to be heard at the new hearing to be held 
in the future on a different and unknown manage¬ 
ment plan. 

(3) The SEC denied petitioner any opportunity 
to file a brief or be heard in oral argument and took 
a submission of the record for decision without 
notification to petitioner. 

(4) The SEC held that the management plan was 
“a reasonable and economical method of proceeding 
only on the assumption that United was to become 
an investment company” and then refused to de¬ 
termine the issue of whether it could become an 
investment company but still approved the proceed¬ 
ing proposed by United. 

(5) The SEC withdrew petitioner’s plan from 
adjudication, without notice to petitioner and after 
evidence had been received from him thereon, without 
approving or disapproving it. 

(6) The SEC, by allowing the management to 
file a new plan for full compliance in a subsequent 
proceeding and postponing action on petitioner’s 
plan for full compliance in the present proceeding 
until the subsequent proceeding, deprived petitioner 
of the advantage of his expedition and statutory 
precedence while permitting the management to 
repair without penalty its dilatory, inadequate and 
self-seeking procedure in not filing in the present 
proceeding a plan for full compliance. 

(7) Under the SEC’s procedure petitioner must 
now prove his case and present his testimony a second 
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time due to no fault of his own other than following 
the proceeding set forth in the SEC’s notice of 
hearing. 

(8) The SEC’s conclusion to extend the time for 
compliance by the management is unsupported by any 
evidence stipulated as necessary by the Holding Com¬ 
pany Act. 

(9) Ample opportunity was not afforded to peti¬ 
tioner “to make, by evidence and argument, a show¬ 
ing fairly adequate to establish the propriety or 
impropriety, from the standpoint of justice and law, 
of the step asked to be taken.’ 7 

POINT II. 

On August 14, 1943 the SEC issued its order requiring 
United to cease to be a holding company. Section 11(c) 
of the Holding Company Act requires compliance with 
such an order within a period not exceeding 2 years 
from date of issuance. United is still a holding company 
some 6 years or more after the order’s issuance and did not 
propose in the present proceeding any plan to effect full 
compliance with the order. It was the SEC’s duty to 
enforce its order in the present proceeding, either by 
modifying the plan of partial compliance submitted by the 
management or adopting a plan of its own or petitioner’s 
plan of full compliance. The SEC made no findings that 
United was unable in the exercise of due diligence to comply, 
nor that an extension of time for compliance was necessary 
or appropriate in the public interest or the interest of stock¬ 
holders, and no evidence to this effect was received. Instead 
the SEC found that the delay was “damaging” to the stock¬ 
holders and there was a “mounting cumulative potentiality 
of damage.” The allegation of petitioner is uncontroverted 
that United was able to effect full compliance at the time of 
the hearings as well as today. In these circumstances the 
SEC violated its duty under Sections 11(b)(2) and (c) to 
enforce compliance with the Act within the 2-year maximum 
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permitted by the statute, and abused its discretion under 
Sections 11(d) and (e) in not enforcing full compliance 
forthwith with its 1943 order. 

The imposition of a condition by the SEC that the man¬ 
agement file “promptly” a “comprehensive” plan of full 
compliance did not cure the illegality of the present pro¬ 
cedure since admittedly this “comprehensive” plan, if ap¬ 
proved in a subsequent proceeding, can not begin to be 
enforced until at least a year after the June, 1949 “hear¬ 
ings” in the present case. Furthermore, the “comprehen¬ 
sive” plan, filed after the decision herein, provides for 
retention of unlawful investments until as late as June 30, 
1955. In the light of past unfulfilled promises by the man¬ 
agement during the preceding 6 years, the SEC had no 
evidence for a finding that the “comprehensive” plan 
would be promptly effected even if filed promptly. It thus 
needlessly permitted the waste of the last 8 months plus 
an unknown additional period before full compliance can 
be effected, as compared with the chance to effect full com¬ 
pliance forthwith after the June, 1949 hearing. 

POINT III. 

The SEC violated its statutory duties and abused its 
discretion in not enforcing petitioner’s plan. Since this 
plan was filed pursuant to the SEC’s own notice of hear¬ 
ing, and uncontroverted evidence was received as to its 
fairness, equity and feasibility, and since it effected full 
compliance without further delay, the SEC was under a 
duty to enforce it in the admitted absence of a manage¬ 
ment plan or a plan of its own for full compliance. By 
failing to act on this plan the SEC deprived petitioner and 
the stockholders of the right to prompt and full compli¬ 
ance as set forth by Congress in the language of Section 11. 
There was no basis in the record for findings adverse to 
the plan and judged by the SEC’s own tests its approval 
was required. 
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ARGUMENT. 

POINT I. 

The SEC “hearing” was neither full nor fair. 

The application of The United Corporation was filed on 
January 19, 1948 (Tr., 1). Not until May 20, 1949 did the 
SEC act on the application,* at which time it found that 
“it is appropriate in the public interest and in the interest 
of investors ” that a hearing be held with respect to the 
proposed plan.** The hearing order specified that “par¬ 
ticular attention be directed at said hearing’ ’ to 7 issues 
enumerated by its Public Utilities Division. Among these 
were 

“ (1) Whether the Plan * * * is fair and equitable 
to the persons affected thereby”. 

**•••* 

“(3) Whether the Plan may be approved in the 
absence of a determination with respect to the addi¬ 
tional steps by which United will cease to be a holding 
company with respect to Niagara Hudson in com¬ 
pliance with the Commission’s order of August 14, 
1943. 

“(4) Whether the proposed transaction complies 
with all the requirements of the applicable provi¬ 
sions of the Act * * *.” 

• ••••• 


* The ostensible reason for this 17 months delay was that the 
retirement of the Preference Stock was not completed until April 
30, 1949. Actually, however, there was nothing to prevent con¬ 
solidation of the two proceedings except the SEC’s laxity in 
expediting enforcement against the company. (See p. 42, infra.) 

•* The hearing order’s essential parts are set forth in the 
Appendix at pp. 51-54. 
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“(6) What terms and conditions shall be im¬ 
posed to ensure adequate protection of the public 
interest and the interest of investors and consumers 
and to prevent circumvention of the Act. * • * 

“(7) Whether the plan, as submitted or as 
amended or modified, or a plan proposed by the 
Commission, or any plan filed by any person having 
a bona fide interest in the proceeding, should be 
approved by the Commission for the purpose of Sec¬ 
tion 11 (d) and, if proposed by the Commission or 
a person having a bona fide interest, what the terms 
and provisions of such plan should be.” 

(i) The Exclusion of Relevant and Material Evidence. 

On June 9, 1949 petitioner requested to be heard on the 
application both in his own right and as attorney-in-fact 
for the 22,081 stockholders of United whose proxies he 
holds. At the same time petitioner stated his position on 
the application (p. 13, supra). On June 16,1949 the “hear¬ 
ing’’ was begun on the management’s plan. The manage¬ 
ment presented its case on that day but failed to present 
specific plans “with respect to the additional steps by which 
United will cease to be a holding company”. When cross 
examination began and petitioner sought to elicit any infor¬ 
mation with respect to the additional plans contemplated, 
he was met with objections by company counsel which were 
sustained by the Trial Examiner.* No testimony at all on 
this line was permitted, and no less than 9 series of ques¬ 
tions on this subject were addressed to management wit¬ 
nesses and barred (Appendix, p. 59). 


• Similar objections were made and sustained when petitioner 
called as his own witnesses the management’s Vice President and 
its Counsel. By a peculiar “misunderstanding” of management’s 
counsel, President Hickey was not available for testimony on June 
24, 1949, the second and, as it turned out, the concluding day of 
the sole “hearing” permitted. 
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The SEC has summarized these barred issues as follows: 

(1) “what steps United proposed to take in the 
future to effect compliance with the 1943 order”; 

(2) “why it was not proposing to make addi¬ 
tional distribution of securities at this time”; 

(3) “the (present and prospective) value of the 
option warrants” of United; and 

(4) “the probable tax losses in connection with 
the disposition of portfolio securities.” 

(Findings, p. 7) 

That this evidence was material is admitted by the SEC. 
(See footnote, p. 23; and pp. 28-29, infra). 

The Trial Examiner went so far however as to state that 
the question of dilatory compliance was not before the 
Commission in these proceedings (Tr. Doc. No. 11, p. 216 
thereof). This would seem to be in direct contradiction to 
the 5 specifications of issues previously cited. Promptly 
after the end of this “hearing” petitioner filed a motion 
with the Commission to overrule the Trial Examiner (Ap¬ 
pendix, p. 59). The Commission failed to rule on this 
simple procedural motion for more than 3 months, and on 
October 20, 1949 released its Findings and Opinion on the 
merits of the entire case at which time it announced “we 
find no basis for reversing the examiner’s rulings” because 
in a subsequent hearing on a new plan prospectively to be 
filed by United, then unknown and unannounced, “Phillips 
will be afforded adequate opportunity to explore all these 
issues.” 

Because of this “adequate opportunity” to be afforded 
in another case in another hearing on another plan, the 
Commission found that “whatever limitations on his par¬ 
ticipation may have resulted from the examiner’s rulings 
cannot be said to have prejudiced” petitioner. It is curious 
doctrine indeed that a fair trial in the future on a different 
plan will compensate petitioner for an unfair trial in the 
past on the present plan. 
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Nor can the Commission in its omniscience say authorita¬ 
tively that petitioner cannot have been “prejudiced” by 
this procedure. How does it know what the record or the 
turn of events would have been had actual disclosure of 
the management’s future intentions been made then and 
there?* It might have been then revealed that the man¬ 
agement’s next plan is so inadequate in character or so 
dilatory or defiant in nature that then and there it was 
necessary in the public interest to modify the present plan 
of partial compliance or to substitute for it a plan of full 
compliance.** 

Nor can this extraordinary procedure be rationalized 
as the SEC attempts to do by the declaration that peti¬ 
tioner’s “position at the hearings indicated that his inter¬ 
est lay not in opposing the present distribution, but in 
seeking its modification to provide for further dispositions.” 
First, this is not a complete summary of petitioner’s posi- 

• On April 24, 1947 counsel for United informed Judge Leibell 
in the District Court for the Southern District of New York with 
respect to the management’s proposed investment company plan: 

“• * * And I want to clear up one point, your honor: 
this plan will not be submitted to the Commission for its 
approval because it is a plan for the operation of the cor¬ 
poration after the corporation has ceased to be a holding 
company.” 

This statement was put by petitioner in the present record but 
was ignored, curiously enough, by the SEC in its Findings and 
Opinion, which blandly read as if no challenge to its powers had 
been made. United’s counsel made a simliar declaration before 
it on January 26, 1950 in the hearings on the “comprehensive” 
plan. (File No. 54-184, p. 379). (See next footnote.) 

Had this challenge to the Commission’s power been acted upon 
in the present proceeding a totally different decision might have 
resulted. In fact, it is difficult to see why, if the SEC believes 
United may stay alive and transform into an investment company 
as a matter of administrative discretion, it does not first satisfy 
itself that its right to this discretion is not challenged inasmuch 
as its right to dissolve the corporation is conceded by all. 

** On November 15, 1949, in accordance with the SEC’s re¬ 
quirement in the present case the management did file a so-called 
“Comprehensive Plan” for full compliance. The dilatory char¬ 
acter of this plan is made obvious by the fact that provision No. 
XIII allows the Corporation to retain in its portfolio investments 
in prohibited companies until June 30, 1955. 
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tion as set forth in the letter statement printed at page 55 
of this brief. Secondly, petitioner never had a chance to 
make more than this preliminary statement of position, 
since he was denied opportunity to file a brief or to be 
heard in oral argument. Thirdly, if the SEC was going 
to act on ground so narrow as this why did it specify the 
5 additional issues listed on p. 19, including the question 
of “modification” of the plan, as “appropriate in the public 
interest * # * for consideration”, and order “that partic¬ 
ular attention be directed at said hearing to the foregoing 
matters and questions”? Fourthly, there was no need for 
the SEC to wait for a formal hearing on the plan after 
disclosure of petitioner’s position if the fact of no opposi¬ 
tion was true and it was going to act on a ground so narrow. 
It could have made before the hearing all the same findings 
upon which it approved the plan that it made after the 
“hearing” since none of these findings rest on the record 
developed at the “hearing” hut on the pre-hearing record 
exclusively. Why 'was it thereafter necessary to hold-up 
for 3 months decision of petitioner’s motion to overrule 
the Trial Examiner? 

Either the 5 specified issues were relevant and material 
to the statutory questions raised by the application and the 
SEC’s discharge of its administrative duty or they were 
not. The specification by the SEC in the hearing notice is 
sufficient admission of relevance and materiality.* 


* The Findings and Opinion make any further doubt on this 
score impossible: “Now * * * that the remaining steps concern 
only the nature and manner of the disposition of the assets, the 
time for their consideration and resolution has arrived. For each 
of these questions must be resolved before it is definitely known 
whether and on what terms United can become an investment 
company. Their present resolution is also essential if we are to 
be in position to pass informed judgment on any action which the 
company may propose as further step by step compliance with our 
order of August 14, 1943. Our statutory responsibility requires 
that w’e be able to view each such transaction in the larger context 
of an approved program so that we can properly apply the stand¬ 
ards of necessity and fairness * * (Appendix, p. 50, SEC, 
P- 6.) 
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(ii) The SEC Procedure Was Damaging in Time and 
Expense to the Stockholders. 

Xor can such an arbitrary withdrawal of issues of 
admitted relevance and materiality midway in the “hear¬ 
ing’ be justified on the ground of expedition. The SEC 
admits that the “damage of a piecemeal program at this 
time is a cumulative one” (SEC, p. 6). Since 1 share of 
stock has now been passed out when 2 might have been 
distributed without any increase in expense, the damage 
has become actual in the sense that a distribution of the 
2nd share will now cost an additional expense.* Had peti¬ 
tioner’s modification been adopted there would be no “delay 
and additional expense”. But the SEC rationalizes that 

“As against this (damage), in the present com¬ 
pass of the proceeding, is the interest of the stock¬ 
holders in receiving the present proposed distribu¬ 
tion without further delay.” 

This is the sole ground cited by the SEC in approving 
without modification or opportunity therefor the present 
plan. It took it 3 months from the close of hearings to 
reach this decision. Obviously in the same period of time 
it could have approved or disapproved petitioner’s pro¬ 
posed modifications or his substitute plan. Plainly the 
cited ground is more rhetorical than real since 20 months 
elapsed between filing of the management application and 
the decision thereon. Furthermore, actual distribution of 
2 shares for every 10 as proposed by petitioner instead of 
1 as proposed by the management could also have been 
effected at the same time as the approved distribution and 
by the SEC’s own admission would save “the mounting 
cumulative potentiality of damage” (SEC, p. 6). Had 
the SEC acted upon the modification proposed by petitioner, 

• • • (The) damage potentially involved in the present step 

is at the most that of the delay and additional expense in a further 
distribution of what might now have been distributed, and the 
effect, if any, on the holders of the option warrants.” Findings, 
(App., p. 50, SEC, p. 6.) 
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full compliance with the 1943 order could have been effected 
by the present time. Can it be seriously urged that as 
against “the mounting cumulative potentiality of damage” 
a few weeks further consideration by the SEC of modifica¬ 
tions to prevent this damage would not have been the 
lesser evil? Instead, more than 8 months have now elapsed 
since the June, 1949 “hearing” and still there has been no 
further approved step in compliance. In fact, the present 
hearings before the SEC on the new “comprehensive plan” 
whose filing has been so long delayed did not even start 
until January 24, 1950 and have now been adjourned until 
February 28, 1950. Past plans of United have averaged 
IV 2 years from filing date to date of execution, and the 
present schedule seems no exception. Thus, on the past 
basis, the new plan will not be effected if approved until 
on or about April 1951 insofar as its first steps are con¬ 
cerned while the final divestment of prohibited securities 
will not be compelled until June 30, 1955.* These facts 
clearly illustrate the administrative laxity of the SEC with 
regard to the company now controlled by its former em¬ 
ployees, and plainly expose the hollowness of the single 
ground advanced for withholding prompt agency enforce¬ 
ment action in the present proceeding.** 

Especially since the SEC had found that there was a 
“mounting cumulative potentiality of damage”, it was 
under a statutory duty to grasp any possibility for avoid¬ 
ing it, as well as to enforce compliance with the 1943 order 
within at least the 6th year after its issuance instead of the 
7th. Otherwise it is reducing to mockery the statutory 

* See second footnote on page 22. 

# * SEC counsel in his answer to the Application for Leave to 
Adduce Additional Evidence argues that granting of the Applica¬ 
tion “would prevent the immediate accomplishment of partial 
compliance # * * by compelling the prior consideration of all evi¬ 
dence bearing on the controversial questions.” After taking 20 
months to act on the proposal the SEC’s sudden interest in “imme¬ 
diate accomplishment” is noteworthy. Furthermore, the “con¬ 
troversial questions” were specified in the hearing notice, and no 
reason why they could not have been resolved at the “hearing” 
has yet been advanced by the SEC. 
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language that a Section 11 order “shall be complied with 
within one year from the date of such order’’ and only 
upon a showing of “due diligence” may be extended “for 
an additional period not exceeding one year” (Sec. 11 (c), 
App., p. 63). By barring the evidence sought by peti¬ 
tioner and making no inquiry of its own, the SEC did not 
even compel a showing of “due diligence” to be made in 
the present proceeding. Thus there is no statutory basis 
for the finding permitting an extension into at least the 
7th year. Furthermore the statute requires enforcement 
“as soon as practicable” within a period no longer than 
2-years. Not an iota of evidence of impracticability block¬ 
ing full compliance was taken, and no such finding could 
thus be made. Consequently the 2 indispensable elements 
of an extension of time—a showing of due diligence and 
a finding of impracticability—are not even deducible from 
the evidence or the Findings. 

(iii) The Denial of an Opportunity to Submit Briefs and 
Be Heard in Oral Argument. 

We turn now to another unusual aspect in the present 
case: the fact that there was no notification to petitioner 
of the submission of the record of the “hearings” to the 
Commission for decision on the merits. On June 24, 1949 
petitioner filed in the record his own plan to effect full 
compliance with the 1943 order. This filing was made 
pursuant to issue (7) as specified in the SEC’s notice of 
hearing. The SEC had the option under Section 11 (d) 
of enforcing this plan in place of the management’s plan 
of partial compliance or of modifying the latter plan so 
as to incorporate the essential features of petitioner’s plan 
in accordance with its statutory powers under Section 
11 (e). Petitioner testified in behalf of his plan and sub¬ 
mitted uncontroverted evidence as to its fairness, feasibil¬ 
ity and other aspects, and asked that it be approved in 
place of or as a modification of the management’s plan of 
partial compliance. Petitioner also stated that he wished 
to file a brief and be heard in oral argument. Such requests 
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have always been granted in the last 6 years. Petitioner 
also asked, as above set forth, to examine the management 
witnesses as to their future plans for compliance, such 
questions always having been allowed in the last 6 years. 
The Trial Examiner refused to allow these questions and 
petitioner moved that the Commission overrule the Trial 
Examiner. For more than 3 months the Commission had 
this motion under advisement. Suddenly, on October 20, 
1949, the Commission (by then Chairman Hanrahan, Com¬ 
missioners McDonald and Rowen) issued its Findings, 
Opinion and Order herein on the merits without any prior 
notification to petitioner that briefs and oral argument had 
been refused and that there had been a submission of the 
record to it for decision. Petitioner asked for a rehearing, 
stating: 

“ * * # At no time prior to decision did the Com¬ 
mission, the Corporation or staff reveal that there 
had been or would be a submission of the record 
for decision on the merits without prior notice; in 
fact I was led to believe exactly the contrary by the 
Trial Examiner and the staff at the conclusion of 
hearings on June 24, 1949, and in answers to sub¬ 
sequent inquiries repeatedly made of staff during 
past three months. The entire manner of submission 
in secrecy bespeaks a regretable lack of candor and 
courtesy * * V’ (Tr., p. 43). 

Such lack of candor and courtesy is unprecedented in all 
of the 6 years petitioner has appeared before the SEC. 

On November 2, 1949 the Commission denied the peti¬ 
tion for rehearing without opinion or further explanation. 
(Tr. p. 46). Petitioner had assumed that honorable men 
holding high positions in an agency of the government of the 
United States would be only too ready to make clear their 
reasons for an unprecedented procedure with respect to an 
application of a corporation controlled by former officials 
of that agency. But petitioner was disappointed in that 
assumption. 
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One day after denial of the petition for rehearing, on 
November 3, 1949, Chairman Hanrahan retired from the 
Commission and new appointments were thereafter made 
by President Truman. Commissioner McEntire, who dis¬ 
sented from the majority opinion in the Niagara Hudson 
reorganization approved two months or so earlier, was 
absent when the retiring Chairman issued without prior 
notice the Findings and Opinion herein. In the Niagara 
Hudson case the entire public utilities division of the Com¬ 
mission disapproved the plan approved by the Commission 
majority. In the present case the staff was not even allowed 
to file a preliminary report on the management’s plan, nor 
to express on the record whether or not it approved the plan 
or recommended modifications or whether it approved or 
disapproved petitioner’s plan. 

Thus the present order under review has been made by 
only 2 of the 5 members of the Commission, and does not 
have the approval of the public utilities division. In the 
unusual circumstances of this case it cannot be said to 
reflect the considered policy of the full Commission, but 
rather a sort of administrative coup by a rump Commission. 

(iv) The SEC Under the Pretext of Postponement Has 
Pre-Determined the Investment Company Issue. 

In its Findings and Opinion the SEC admitted that 

“• * * The (management’s) present proposal 
* * • represents a reasonable and economical method 
of proceeding only on the assumption that United is 
to become an investment company, and that assump¬ 
tion in turn can be fully accepted only after the reso¬ 
lution of certain questions still unresolved. These 
questions may be summarized as follows: 

“ 1. The question of the action required of 
United in ceasing to be a holding company with 
respect to its present and former subsidiaries. • • • 

“ 2. The question of ensuring fairness to security 
holders in the conversion of United into an invest¬ 


ment company. • • • 
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“ 3. The question of the treatment of the option 
warrants. * * *.” (Underlining in original.) 

The evidence songht by petitioner and barred by the 
Trial Examiner as sustained by the Commission were the 
answers to these precise questions. 

The first paragraph of the Findings above quoted con¬ 
stitutes a plain admission that the approved and limited 
distribution does represent “a reasonable and economical 
method of proceeding” only if United is now to become an 
investment company. If it is to be dissolved the limited 
distribution represents an “unreasonable and uneconomical 
method.” Thus by permitting the distribution without 
resolving the issue directly of transformation versus disso¬ 
lution, the SEC has indirectly without hearing approved 
the former course. The only other conclusion possible, 
that United is to be dissolved, is not consistent with per¬ 
mitting an “unreasonable and uneconomical method of pro¬ 
ceeding.” Nor is it realistic to believe that the SEC sus¬ 
pended judgment on the issue since it refused to take 
the additional evidence and approved the distribution. 
Either way the SEC procedure is unfair: for it means 
indirect approval, without hearing, of the transformation 
into an investment company and charges such a program 
with a vested interest by the SEC in order to relieve it of 
the responsibility of approving an otherwise admittedly 
unreasonable and uneconomical proceeding. The fact is 
transparent that the dice have been loaded. Viewed against 
the background of the private Hickey conversations with 
the SEC Commissioners (pp. 6-7, supra ) and the 43-day 
soliciting schedule for the 1947 vote compared to petitioner’s 
13-day maximum potential (until altered by the action of 
the District Court) (pp. 9-10, supra), no one can have any 
reasonable doubt that the Commission has decided to re¬ 
solve its discretion in favor of the plan of its former officials 
for keeping the Corporation and its emoluments alive re¬ 
gardless of the fact that without exception it has dissolved 
all other companies of similar character. 
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(v) The SEC’s Withdrawal From Adjudication of Peti¬ 
tioner’s Plan Was Improper and Without Notice. 

The SEC conceives the basic issue in this case to be 
whether 

“the Commission had a discretion to approve the 
partial plan before it * * # or whether petitioner had 
a right to insist that the hearing on the plan be en¬ 
larged then and there to include the matters which 
the Commission reserved for future discussion.” 

(p. 9, SEC Answer to Application for Leave to 
Adduce Additional Evidence) 

This is neither correct as formulation nor statement. 
Petitioner did not insist that “the hearing * * * be en¬ 
larged.” The Notice of Hearing sent out by the SEC itself 
fixed the scope to include the matters now in dispute 
(pp. 19-20, supra). 

What petitioner objects to is the summary diminution 
without notice of the scope of the case after receipt of 
petitioner’s evidence and when it appeared therefrom that 
a verdict would have to be rendered in behalf of petitioner. 

Petitioner’s plan (Appendix, p. 56) is simplicity itself: 
(1) it provides for 100 percent divestment of the Niagara 
Hudson common stock by way of distribution to United’s 
stockholders; (2) it provides for divestment by sale “for 
their fair market value, on the securities exchanges or over- 
the-counter or privately or at competitive bidding”, of all 
United’s remaining investments in its statutory subsid¬ 
iaries.* This is to be done within 3 months after the 
effective date of the SEC order approving the plan, and is 
subject to extension upon a showing of inability to sell any 
of such securities at a price or by a method fair and feasible 
to United’s stockholders; (3) no later than 3 months after 
the effective date of the SEC order the Corporation is to 
file an application under Section 5(d) of the Holding Com¬ 
pany Act for the purpose of terminating its registration as 


• Listed in the table at p. 12, supra. 
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a holding company; (4) at the 5(d) hearing the manage¬ 
ment is to submit for the approval of the SEC its proposed 
plan for transformation into an investment company, the 
SEC reserving the right to order dissolution; and (5) if the 
SEC does not order dissolution and otherwise approves the 
plan it shall not become effective unless the SEC finds that 
it has been approved by holders of a majority of the Com¬ 
mon Stock in a fair and honest election and contains ade¬ 
quate provisions for representation and protection of stock¬ 
holders opposed to the management-* 

This plan follows the policy enunciated by the SEC in 
the earlier United cases (pp. 4-9, supra). It in effect 
enables the Commission to mesh the gears of the admin¬ 
istrative process without further delay, and of course is 
subject to modification by it. 

Provision (1) would reduce the total corporate assets 
from their present level, as of prevailing market prices on 
December 31, 1949, from roundly 65 million dollars to 
roundly 43 million dollars. When the management presented 
its investment company plan to the stockholders in 1947 it 
estimated that “the assets of the Corporation available for 
use” as an investment company w'ould be “$50,000,000 or 
more” on the basis of then indicated market prices. Since 
the management has agreed to divest the Corporation en¬ 
tirely of its Niagara Hudson common stock, the sole dispute 
on this score between it and petitioner is whether the 
remaining block shall be sold and the proceeds held by the 
Corporation or the stock should be distributed pro rata to 
the stockholders. This matter, involving solely the ques¬ 
tion of the probable size of the future investment company 
(if allowed to live) is not inherently such a “controversial 
question”—to quote SEC counsel—as to justify the 8 
months delay that has already taken place since the “hear¬ 
ings” were held in June, 1949. 

* These provisions include institution of cumulative voting at 
all meetings for election of directors, which is in accordance with 
invariable SEC policy in other cases; and the right of opposition 
stockholders to withdraw their pro rata share of the assets. 
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As for tlae other divestment provisions of petitioner’s 
plan, the management’s sole difference with petitioner is 
that it prefers to divest in slow motion as it were, without 
being bound to complete that motion until June 30, 1955, 
while petitioner construes the Act to have required divest¬ 
ment at least 4 years ago and if not then, forthwith. 

This then is the plan that so frightened the SEC, after 
3 months consideration, that it was unable to pass upon it. 
Certainly if this plan were unfair or inequitable or imprac¬ 
ticable to execute, it should be easy for the SEC to make 
the appropriate negative findings. But it seeks to postpone 
these findings until the management files a new “compre¬ 
hensive” plan to cure the admittedly inadequate present 
plan. Actually this is no more than a device to try to re¬ 
lieve the management of the stigma of having an opposition 
plan imposed upon it. 

Had adjudication of the 2 plans been made forthwith 
comparatively on their merits, as fair procedure would dic¬ 
tate, petitioner’s plan by the SEC’s own admission would 
have been entitled to preference. 

“• * # In the hght of what we have previously 
said it is clear that it would have been preferable if 
the present proposal (of the management) had been 
embodied in an overall plan resolving the issues we 
have set forth (i.e., the 3 questions fisted at p. 28, 
supra).’ 1 (Parenthesis supplied.) 

Findings, p. 6. 

Petitioner’s plan is an “overall” plan. Furthermore, 
the SEC in a prior case involving the same management 
has stated it would impose an opposition plan if it is “so 
clearly superior as to persuade us that United’s plan is un¬ 
fair and inequitable, or otherwise deficient under the Act.” 
(Holding Co. Act Release No. 8396, p. 30). 

The sole criteria of the 2 plans should be fairness and 
equity and whether one or the other more economically and 
expeditiously effects full compliance with the 1943 order. 
The management plan, having been found to be pregnant 
with “potential damage” because of “the delay and ex- 
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pense in a further distribution of what now might have been 
distributed” (p. 6), the SEC was under a statutory duty 
either to reject it, modify it, or adopt in its place a plan 
free of such defects. Since petitioner’s plan is admittedly 
free of such defects and has not been found to be deficient 
in the statutory standards of full, expeditious compliance, 
fairness and equity, it should have been enforced in the ab¬ 
sence of a better plan. An “overall” plan of full compli¬ 
ance having been found “preferable”, petitioner’s plan on 
the basis of the present record, being an “overall” plan, 
was by this standard also “preferable.” 

By deferring consideration of petitioner’s plan until a 
subsequent hearing the Commission deprived petitioner of 
his chronological and statutory precedence to any subse¬ 
quent management plan and repaired without penalty the 
management’s default in failing to file in the present pro¬ 
ceeding a plan of full compliance. This, as the record 
shows, has been costly in money and time. Diligence in 
preparation, readiness to proceed and promptitude of effort 
are qualities to be rewarded rather than penalized. Yet 
the SEC reversed the process, penalizing the prepared and 
rewarding the unprepared. It has deprived petitioner of 
the advantage of having his plan tested and preferred 
against the inferior and defective management plan and 
enabled the management controlled by its former employees 
to overcome the disadvantage created by its own self-seek¬ 
ing, selfish and dilatory tactics. 

The SEC thus reduced its entire reorganization pro¬ 
cedure to approval of plans not according to their inherent 
equities, expedition and statutory fulfillment but on the 
basis of whether or not their sponsors are management or 
non-management stockholders. This makes a mockery of 
the reorganization process and the fair and impartial ad¬ 
ministration of the law. 

The SEC should be required now to make findings of 
the relative worth of the 2 plans and not of petitioner’s 
plan as measured by the future plan the management was 
instructed to file. If petitioner’s plan meets the statutory 
standards it should be enforced in view of the admitted 
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deficiency of the management plan and “the mounting 
cumulative potentiality of damage”.* If petitioner’s plan 
does not meet the statutory standards, it should he easy for 
the SEC so to find forthwith or to modify it, as is its right, 
to bring it up to such standards. (Sections 11 (d) and (f).) 
Nobody will be injured by such a procedure, and the long 
delays consequent upon a subsequent new proceeding may 
be avoided or substantially diminished. 

(vi) The SEC’s Objections to Additional Evidence Are 
Designed to Advantage the Management. 

The SEC has no grounds to oppose the Application for 
Additional Evidence or for a remand of the record at the 
present time to include the omitted findings unless it is to 
deprive petitioner of his procedural advantage gained by 
filing a fair and expeditious plan of full compliance when 
the management filed a defective, dilatory and inadequate 
plan of partial compliance. It is not fair administration 
to deprive petitioner of this advantage so as to allow the 
management to recover from the disadvantage it incurred 
for itself by its partisan, self-seeking attempt to delay full 
compliance and forestall for a still longer period yield¬ 
ing to petitioner and the 22,000 stockholders associated 
with him the rights accorded by a statute enacted 14 years 
ago. The SEC in all prior cases has construed the statutory 
requirement of fairness and equity so as to endow stock¬ 
holders with the right to cumulative voting at all meetings 
for election of directors.** Such a voting provision alone 

• Once the SEC hears the new evidence it may change its mind, 
since Section 24 (a) provides that when a record is returned by 
a reviewing court the SEC “may modify its findings as to the 
facts by reason of the additional evidence so taken.” 

•* “Inclusion of such a provision is desirable * * * to afford a 
minimum opportunity for future representation of any substan¬ 
tial minority group that may thereafter become concerned with the 
way in which a company is being managed.” 

International Utilities Corp., Holding Co. Act Release 
No. 4896. 
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makes possible a 2-party democratic voting system in cor¬ 
porate affairs.* Had it been in force at the 1947 meeting, 
petitioner would have automatically elected 1 director for 
every 2 elected by the management stockholders. Denial of 
action on petitioner’s plan in 1949 effectively deprives peti¬ 
tioner and associated stockholders of the benefit of this 
reform at the April 1950 annual meeting. This is the basic 
reason behind the management’s dilatory tactics. Now 
with the aid of the SEC this tactic has become successful 
for another year. The opposition stockholders have waited 
6 years for these rights since issuance of the 1943 order. 

The SEC policy of delay is extremely dubious when it 
is exercised as a matter of discretion in favor of former 
SEC officials who upon leaving the agency have reappeared 
before it so as to have it block representation as long as 
possible by opponents of the management controlled by 
themselves. We think the circumstances of this case on 
this phase alone demand a prompt remand and rebuke. 

(vii) Petitioner Must Now Prove His Case a Second Time. 

There are further disadvantages to petitioner from the 
procedure adopted in this case. In the new proceeding he 
must present again his evidence and repeat his testimony 
and again subject himself to cross-examination in order to 
get before the SEC the record made by him in the present 
proceeding. No provision is made, it should be noted, for 
automatically incorporating this record in the new proceed¬ 
ing. Thus, petitioner must go to the work and expense of 
fighting over again the same contest while the opposing 
contestant is allowed to fatten-up, as it were, or recover 
from his disadvantage and return to the ring without pen¬ 
alty or loss of any kind. Yet the SEC boldly declares that 

* “ * * * Provisions for cumulative voting • • • are in 
accord with the general policy of the Commission in other 
cases and we find them to be consistent with the applicable 
provisions of the Act.” 

Engineers Public Service Co., Holding Co. Act Release 
No. 7119 (1947). 
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“all of Phillips’ rights are fully protected by the procedure 
we have adopted” (Findings, footnote 18). 

An attempt is made to justify this extraordinary pro¬ 
cedure because petitioner’s plan is filed—as invited by the 
SEC in its hearing notice—under Section 11 (d). Such 
non-management plans, the SEC has held, it will view “as 
a statement of objection to the management’s plan.” 

“It is clear that Congress intended that the com¬ 
pany involved have the initiative in suggesting from 
among the available alternative methods the one 
which it deems most appropriate. * * * 

“(Entertainment of non-company plans is) “pe¬ 
culiarly a matter calling for the existence of admin¬ 
istrative discretion • • * the choice of the appropriate 
procedure to be followed lies in the first instance with 
the management.”* 

We agree with these observations. But certainly when 
6 years after the order of compliance has been issued the 
management still has failed to file a plan of full compliance, 
it has yielded “the initiative” by default. Nor is any ques¬ 
tion of administrative discretion involved here unless it 
be an abuse of such discretion by arbitrary, unreasonable 
and capricious acts. Questions of administrative discretion 
obviously must yield to the statutory imperative setting 
forth the duty to effect full compliance within a maximum 
period of 2 years from the date of the order. 

(viii) The Conclusion to Extend the Time for Compliance 
Is Unsupported by Necessary Evidence. 

When the management is in default of compliance within 
the maximum time limit dictated by Congress, not only 
does the initiative shift to the Commission and to the non¬ 
management security holders, as envisioned by Section 

• The quoted language is from Electric Bond & Share Co., Hold¬ 
ing Co. Act Release No. 6835; to which reference is made by the 
SEC in its present Findings, pp. 7-8. 
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11 (d), but it is the SEC’s affirmative duty to enforce 
its order forthwith. Extension of the 1-year period for 
compliance for the maximum time of a 2nd year is not 
allowed unless there is a showing of “due diligence”, 
“inability” to comply, and that the extension is “neces¬ 
sary or appropriate in the public interest or for the pro¬ 
tection of investors” (Sec. 11 (c)). No evidence to support 
any such findings has come into the record of the present 
case, and the SEC’s extension of time to the management 
is clearly without support in the statute or the evidence. 
Not only is a finding of inability “in the exercise of due 
diligence to comply” conspicuously absent in this case but 
the reverse is found by the SEC: 

“The damage potentially involved in the present 
step is * # * the delay and additional expense of what 
might now have been distributed.” (p. 6). 

Thus, the Commission’s action herein flies directly in 
the face of its own findings of fact and its conclusion to 
extend the time-limit for compliance is plainly not sup¬ 
ported by that “substantial evidence” which under Section 
24 (a) binds a reviewing Court to accept the SEC’s find¬ 
ings of fact as “conclusive”. 

The SEC’s Procedure Does Not Meet the Test of 
The New England Division Case. 

In summary, we have shown in the 8 examples above 
given why the SEC procedure herein was lacking in fair¬ 
ness. The SEC’s summary procedure in the present case 
is in denial of the right to a full and fair hearing. In the 
words of Mr. Justice Brandeis: 

“Whether a hearing was full must be determined 
by the character of the hearing, not by that of the 
order entered thereon. A full hearing is one in which 
ample opportunity is afforded to all parties to make, 
by evidence and argument, a showing fairly adequate 
to establish the propriety or impropriety, from the 
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standpoint of justice and law, of the step asked to 
be taken.’’ 

The New England Division Case, 261 U. S. 184, 

200 . 

Plainly the barring of the evidence which the SEC 
itself concedes to be material, the denial of opportunity 
for briefing or oral argument, the withdrawal from adjudi¬ 
cation of issues noticed for hearing after the evidence had 
been received, the jockeying of procedure so as to permit 
the management to file a subsequent plan and overcome 
the disadvantage of its own dereliction, and the other 
stigmata of this proceeding relating to a company controlled 
by former SEC officials are all signs of an unfair hearing 
even if judged by the loosest standards governing admin¬ 
istrative agencies. 


POINT II. 

The SEC violated Sections 11(b) (2) and 11(c) and 
abused its discretion under Sections 11(d) and (e) in 
not enforcing full compliance with its 1943 order. 

In earlier sections of this brief we have endeavored to 
show: 

(1) Violation by The United Corporation of the 
statutory time-limit for compliance with the order 
of August 14, 1943 (p. 10, supra). 

(2) The inadequate degree of United’s com¬ 
pliance to date (p. 12, supra). 

(3) Petitioner’s uncontroverted position that full 
and immediate compliance was available to the Cor¬ 
poration more than 8 months ago (pp. 13-14 and pp. 
30-33, supra). 

(4) That the SEC made relevant and material to 
the present proceeding by specifying as issues at the 
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hearing the questions of “the additional steps by 
which United will cease to be a holding company” 
and “what terms and conditions shall be imposed 
• • • to prevent circumvention of the Act” and 
“whether the plan, as submitted or as amended or 
modified * * * or any (other) plan” should be ap¬ 
proved (pp. 19-23, supra). 

(5) That after the issuance of the Findings, 
Opinion and Order in the present case the manage¬ 
ment filed a new plan revealing the dilatory, slow- 
motion character of its further plans for compliance 
(both footnotes, p. 22, supra). 

(6) That in the 7th year after issuance of the 
11(b)(2) order the argument is inapplicable any 
longer that the “initiative” in filing plans of com¬ 
pliance lies in the first instance with the management 
and that the timing of enforcement is still a matter 
for administrative discretion (p. 36, supra). 

(7) There is no evidence, “substantial” or other¬ 
wise, to support the SEC’s extension of the time-limit 
for compliance (p. 36, supra). 

(8) That the SEC admits the delay in compliance 
has been “damaging” to the stockholders and that 
there exists a “mounting cumulative potentiality of 
damage” (p. 24, supra). 

(9) The imposition of the condition that the man¬ 
agement file “promptly” a “comprehensive” plan 
of full compliance does not cure the illegality of the 
present procedure since admittedly this plan, if ap¬ 
proved, can not begin to be enforced until at least 
a year after the June 1949 “hearing” and provides 
for retention of unlawful investments until as late as 
June 30, 1955 (pp. 34-35, supra). 

There is no need to repeat these arguments and we 
simply collect them as above for ready consideration on this 
Point. 
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We think that the Conrt is here confronted with a plain 
violation by the SEC of its statutory enforcement duty but 
we are aware the SEC is accustomed to stretch the elastic 
doctrine of administrative discretion so tenuously as to 
cover almost any administrative impropriety. In order 
that this Court may judge the good faith of any such defense 
either by United or the SEC in the present proceeding, we 
will cite from the records of prior proceedings on this issue 
of dilatory compliance. 

On September 13,1943 the management informed 
United’s stockholders that “What is needed, in the 
judgment of the Board, is a prompt and conclusive 
settlement, on a fair basis of the Corporation’s future 
status * * V’ The United Corporation, File No. 
54-89, Applicant’s Exhibit No. 38. 

In October, 1944 Hickey testified as United’s 
president that he thought that “complete, or nearly 
complete, progress (in compliance) could be made by 
United ‘in the course of another year’ The United 
Corporation, HC Act Release No. 5440. 

Similar representations were made in order to 
secure for United an extension of the 1-year period 
for compliance to a second year ending August 13, 
1945. The United Corporation, HC Act Release No. 
5555. 

In April, 1945 Hickey “testified that it is also 
United’s present intention to file, before August of 
1945, a comprehensive plan which United hoped would 
fully meet the requirements of the Commission’s 
Order of August 14,1943.” The United Corporation, 
HC Act Release No. 5812, pp. 11-12. 

In an affidavit dated February 28,1947, filed with 
the Circuit Court of Appeals for the Second Circuit, 
Hickey swore: 

“The Board of Directors also has under con¬ 
sideration tentative plans which indicate the strong 
probability that full compliance with the Section 11 
order will have been substantially completed before 
the 1948 Annual Meeting of Stockholders.” 
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In an affidavit dated April 14, 1949, filed with the 
Court of Appeals for the Third Circuit, Hickey- 
swore : 

“No difficulty is anticipated in disposing, on a 
favorable basis, of such amounts of these securities 
as may be necessary to complete compliance with 
the Order of August 14, 1943. Accordingly, it is 
expected that, within a short time after consumma¬ 
tion of the Plan for Retirement of Preference Stock, 
the Corporation will be in a position to apply for 
and receive an Order * * * declaring that it has 
ceased to be a holding company.” 

The 1948 Annual Meeting has come and gone. After 
filing the February, 1947 affidavit the management filed 2 
plans with the SEC. Yet neither was the promised com¬ 
prehensive plan of full compliance. The Preference Stock 
was retired on April 30, 1949. Still by the time of the 
“hearings” on the present plan no “comprehensive” plan 
was forthcoming. For more than four years the manage¬ 
ment has warded off appropriate judicial and administra¬ 
tive action by the above series of pledges made under oath. 
Meanwhile the SEC has been a willing partner to this 
foolery by its former employees. On August 4, 1948 it 
stated, in connection with a plan then approved by it: 

“Phillips, a common stockholder, has proposed 
that, if we otherwise approve the plan, we should 
require that it be amended * * * to provide that 
the Commission shall * * * impose a condition that 
within 30 days the management shall file a further 
Section 11 (e) plan which will meet without further 
delay all of United’s remaining problems under the 
Act, including provisions for terminating its status 
as a holding company, for its future operation or 
dissolution, and for fairly and equitably distributing 
its voting power. 
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“We have considered these proposals, and have 
concluded that neither of the proposed amendments 
is appropriate at this time, although we do, of course, 
approve of their stated objective to secure expedi¬ 
tious and complete compliance with the requirements 
of Section 11 (b) and our order issued thereunder. 
• • * United is already under a stricture imposed by 
our outstanding Section 11 (b) (2) order to bring 
itself into full compliance with Section 11. We see 
no point in repeating as a condition to approval of 
this plan the requirement already imposed on United 
that it shall comply as expeditiously as possible with 
Section 11.” 

The United Corporation, Holding Co. Act Re¬ 
lease No. 8396, pp. 28-9. 

This was 1^> years ago that the SEC saw “no point” 
in a condition that it finally belatedly imposed on October 
20, 1949 in connection with the present plan. But this 
belated imposition should not permit it to escape a remand 
on the basis of the present record since the time is long 
overdue for fulfillment of the duties imposed upon it by 
the statute. 

The present plan, including the “comprehensive” plan 
filed after the decision in the present case, continues a 
policy of dilatory tactics which has already consumed more 
than 6 years. This Court cannot act on the slow-motion 
promise of the “comprehensive” plan. It must act on the 
record before it. This record, we submit, shows the plainest 
abuse of administrative discretion and so great a laxity in 
favor of former SEC officials that it calls for a therapeutic 
judicial rebuke. 
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POINT III. 

The SEC violated its statutory duties and abused its 
discretion in not enforcing petitioner’s plan. 

We think we have made it clear that petitioner holds no 
special brief for his plan as the best possible one. Peti¬ 
tioner was willing that the SEC exercise its powers under 
Section 11(e) to modify the management’s plan so as to 
bring it into full compliance, or that the SEC substitute 
under Section 11(d), as is its right, a plan of its own. In 
default of any indication by the SEC that it would do 
either of these acts, petitioner was forced to file a plan of 
his own to join the issue as to full compliance. 

In an earlier section of this brief we have outlined (p. 30, 
supra) petitioner’s plan. It is set out in full in the Appen¬ 
dix (pp. 56-8) and is brevity and simplicity itself. We 
have endeavored to show that: 

(1) The plan was filed pursuant to specification 
(7) of the SEC Notice of Hearing (p. 20, supra). 

(2) It was filed pursuant to Section 11(d) as per¬ 
mitted by the SEC hearing order. (Id.) 

(3) It effects 100 percent divestment of the Niag¬ 
ara Hudson investment. 

(4) There is nothing inherent in such a divest¬ 
ment proposal as to justify the 8 months minimum 
delay in deciding upon it that has already ensued 
since the June, 1949 “hearings”. 

(5) The divestment by sale of the other securi¬ 
ties proposed in the plan had previously been agreed 
upon by the management. (See Hickey affidavit of 
April 14, 1949 as quoted on p. 41, supra) *. 


* Hickey testified on June 16, 1949 that the other statutory 
investments "in United’s portfolio could readily be sold. (Tr. Doc. 
No. 11, pp. 105-122 thereof). This is in contrast with the new plan 
for slow-motion divestment. 
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(6) Petitioner gave uncontroverted testimony in 
support of the fairness and feasibility of his plan 
(Tr. Doc. No. 11, pp. 226-239 thereof). 

(7) Petitioner’s plan, being an “overall” plan, 
was by the SEC’s own test superior to the manage¬ 
ment’s “deficient” plan under the Act. 

(8) There was nothing in the nature of petition¬ 
er’s plan that prevented its prompt adjudication.* 

(9) At no time has the SEC found the plan or 
any provision thereof unfair or inequitable or other¬ 
wise defective in statutory virtue. Said findings 
should he easy to make if true. 

(10) The plan is free of the actual and potential 
damage found by the SEC with respect to the man¬ 
agement plan. 

(11) By withdrawing the issue of petitioner’s 
plan from adjudication after evidence had been re¬ 
ceived thereon, without notice, and without adverse 
findings of any kind, the SEC violated due process 
of law and abused its administrative discretion. 

(12) The finding of the SEC that its procedure 
“fully protected” petitioner is without basis in the 
record. 

(13) If petitioner’s plan is fair, equitable and ex¬ 
peditiously effects full or greater compliance with 
the statute than the management’s, then it is the duty 
of the SEC to enforce it against the management. 

(14) In the absence of adverse findings and the 
presence of uncontroverted testimony as to the plan’s 
fairness, equitability and feasibility, this Court is 
bound to find said plan fair, equitable and feasible. 

•The “controversial” dissolution versus investment company 
question—so feared by SEC counsel—was left for adjudication at 
a date 3 months later when a Section 5 (d) application would be 
filed to terminate the holding company’s registration. 
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(15) It is nnfair procedure for the SEC to with¬ 
hold action on petitioner’s plan until the management 
in control of its former employees can be heard on 
a subsequent plan unknown and unfiled at the time 
of the “hearings” and decision. 

The above considerations make clear the emptiness of 
the SEC defense that the immediate accomplishment of 
partial compliance as tendered by the management would 
have been prevented by the prior consideration of all the 
evidence bearing on the “controversial questions” in this 
proceeding. It has taken the management only 3 days to 
put in its direct case on its “comprehensive” plan in the 
new 1950 proceedings. Assuming that petitioner and the 
SEC counsel consume another 3 days in cross-examination 
and that another 6 are consumed in taking other testimony 
(a maximum and outside estimate), it is clear that extension 
of the June, 1949 “hearings” for another week or two at 
the most was clearly more expeditious than postponing con¬ 
sideration of the issues for 8 months as has now occurred, 
a period which undoubtedly will be longer before the final 
order is entered. 

The SEC has proceeded on the basis that the admin¬ 
istration of the statute and the timing of rights to be con¬ 
ferred upon petitioner and other stockholders were almost 
exclusively a matter of administrative discretion. This is 
not the intention of Congress as set forth in Section 11 (c) 
unless the evidence proves an inability in due diligence to 
comply. 

For the SEC to delay fulfilling its statutory duty on the 
basis demonstrated in this case is to deprive petitioner and 
all other United stockholders of that expedition which Con¬ 
gress itself enunciated as a right of the affected security 
holders. To say, as does the SEC, that further and admit¬ 
tedly unnecessary delay is not prejudicial to petitioner is 
for the SEC to substitute its own standards for that of 
Congress. 
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Conclusion. 

The order of the Commission dated October 20, 1949 
should be modified or set aside in snch part as to require 
the Co mmi ssion to enforce forthwith the plan of petitioner; 
or in the absence of that relief this Court should remand 
the record to the Commission for appropriate findings of 
fact and law on the evidence relating to petitioner’s plan 
and for such new evidence as petitioner shall choose to offer 
from the body of evidence barred by the Commission’s 
rulings herein as supplemented by that available in the 
Comprehensive Plan of the United Corporation dated 
November 15,1949. 

Respectfully submitted, 

Randolph Phillips, Pro Se , 

157 East 72nd Street, 

New York 21, N. Y. 

Joseph B. Hyman, 

Counsel for Randolph Phillips as 
Attorney-in-fact for 22,081 stock¬ 
holders of the United Corpora¬ 
tion, 

215 North Pitt Street, 

Alexandria, Va. 


February 10, 1950. 
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Washington, D. C. 
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Release No. 9431 


In the Matter of 
THE UNITED CORPORATION 
File No. 54-167 

(Public Utility Holding Company Act of 1935 - 
_ Section 11 fe)) _ 

SIMPLIFICATION OF HOLDING COMPANY 

Plan under Section 11 (e) - Necessity - Fairness,_and Equity 

Plan filed under Section 11 (e) of the Act by a registered holding com¬ 
pany providing for a distribution to its common stockholders as a 
special capital dividend, of shares of common stock of a subsidiary com¬ 
pany, held , necessary to effectuate the provisions of Section 11 (b) of 
the Act and fair and equitable, provided that such registered holding 
company undertake to file promptly and as its next step of compliance 
with our outstanding order under Section 11 (b) (2) a comprehensive plan, 
detailing the remaining steps to be taken, and the timing thereof, to 
complete its transformation into an investment company. 


FINDINGS AND OPINION 
OF THE COMMISSION 


APPEARANCES: 

Richard Joyce Smith and William C. Farley , of Whitman, Ransom, Coulson 
& Goetz, New York, N. Y., for The United Corporation. 

Randolph Phillips . New York, N. Y., pro se and Joseph B. Hyman . Alexandria, 
Va., for Randolph Phillips , a common stockholder. 

William R. Nowlin and Herbert D, Miller, for the Division of Public 
Utilities. 


We have before us an application filed by The United Corporation 
(’'United”), a registered holding company, under Section 11 (e) of the Public 
Utility Holding Company Act of 1935 ("The Act") for approval of a plan which 
is stated to be in further partial compliance with Section 11 of the Act and 
with our order of August 14, 1943. 1/ By this application United seeks to 
distribute to its stockholders, as a special dividend, l/10th of a share of 
common stock of its subsidiary, Niagara Hudson Power Corporation, ("Niagara 
Hudson") for each share of United common. This distribution would reduce 
United's holdings of the presently outstanding voting securities of Niagara 
Hudson from 28.5 per cent to 14-1 per cent. 2/ _ 

1/ The United Corporation . 13 S. e7c. 354 (1943). 

2/ On August 25, 1949, we approved Section 11 (e) plans for Niagara Hudson. 
Enforcement proceedings are presently pending.before the United States 
District Court in Albany, New York. Should the plans be approved and 
consummated, the resultant exchange of securities would reduce United's 
holdings of voting securities somewhat below 14.I per cent. 
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Prior Proceedings 

Our order of August 14, 1943, issued under Section 11 (b) (2) of the 
Act, was designed to cure the various complexities and inequitable distribu¬ 
tions of voting power resulting from the position of United as a holding com¬ 
pany over its several subsidiary holding company systems and from the corpo¬ 
rate structure of United itself, then consisting of preference stock as well 
as its presently outstanding common stock and option warrants. 2/ Our 
accompanying opinion pointed out that the problems of United under the Act 
could be solved only by its elimination as a holding company superimposed 
upon the various holding company systems which it controlled. We concluded 
that this could be achieved through the liquidation of United, but our 
opinion recognized that other methods might also be appropriate. The manage¬ 
ment had expressed a strong preference to convert United into and investment 
company and we determined that under proper conditions and safeguards this 
might furnish a feasible method of compliance. Our order, therefore, merely 
required United to change its then capitalization to "one class of stock, 
namely, common stock," and to take such further action as would cause it to 
cease to be a holding company. 

Our order was intended, in line with our general practice as well as 
with the policy of the Act, merely to indicate to the company the ultimate 
objectives required by Section 11 (b) (2). Our opinion made clear that the 
detailed steps in compliance and the specific mechanics for such compliance 
under either alternative, i.e., of liquidation or conversion into ar. invest¬ 
ment company, were necessarily left for future consideration and 
determination. 

Since the issuance of that order, from which no appeal was taken, sub¬ 
stantial progress toward compliance has been made within the United system. 
For the most part this has consisted of major reorganizations and extensive 
divestments by United's holding company subsidiaries. United itself has re¬ 
tired its outstanding preference stock through a series of exchanges for 
portfolio securities and cash. It may be noted that these steps were con¬ 
sistent with either alternative method of compliance since reorganization of 
United's subsidiaries and elimination of its preference stock were required 
whether United should terminate its existence or continue in a changed form 
outside the Act. 


2 /United has outstanding 14,529,49l£ shares of $1 par value common stock, 
and warrants entitling holders to purchase at any time without limit 
3,732,059 shares of common stock at $27.50 per share. 

A/ "The orders to be entered by the Commission under Section 11 (b) are 
fundamentally directions that the companies involved achieve a stated 
result in integration of operations, divestment of non-integrated uroper- 
ties, simplification, of corporate structure or distribution of voting 
power in order to meet the standards established by the section. While 
these orders are final and binding determinations of the result to be 
achieved, it seems clear that Congress intended that the Commission leave 
open for later consideration the detailed means by which the result 
directed should be accomplished.” Cnmmonwelath & Southern Coro, v. 
Securities-and Exchange. -Commission . i.3A F. 2d 747, 751 (C.A. 3, 1943). 

5J 2,488,712 shares of preference stock were outstanding in 1943. The . 
final shares were retired through a plan consummated on April 30, 1949. 

The United Corporation . _S. E. C. _ (1948), Holding Company Act 

Release No. 8396. . . . 
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Randolph Phillips, a common stockholder of United, has participated in 
many of these proceedings, and each time he has attempted to raise the ques¬ 
tion of the ultimate resolution of the problems of United under the Act. 

For the reason that the steps then proposed to be taken were consistent with 
either of the alternative resolutions of United's problems under the Act, we 
considered and found that the questions thus sought to be raised were prema¬ 
ture. £/ Phillips was granted limited participation in the present proceed¬ 
ing and has voiced similar objections to the plan before us which we shall 
consider below. 

Applicable Statutory Standards 

In order to approve a plan under Section 11 (e) of the Act we must find 
that it is necessary to effectuate the provisions of 11 (b) and fair and 
equitable to the persons affected by it. We have often said that the 
"necessity" standard means that the proposal must constitute an appropriate 
method of achieving a necessary result. 7/ The mere fact, however, that a 
proposal will bring the applicant closer to compliance does not necessarily 
mean that it is appropriate. It must be tested by whether, in the light of 
all existing circumstances, it.accomplishes what can reasonably be accom¬ 
plished in achieving the ultim a te result and does so in an economical, fair 
and expeditious manner. 8/ 

As we have pointed out, the necessity of the steps taken by United to 
date in effecting the reorganization of its subsidiaries and in eliminating 
its preference stock was capable of determination without reference to 
United's ultimate course. In this sense the present proposal to distribute 
a portion of its Niagara holdings represents a new phase in its compliance 
with the Act and our order. For that distribution represents a reasonable 
and economical method of proceeding only on the assumption that United is to 
become an investment company, and that assumption in turn can be fully 
accepted only after the resolution of certain questions still unresolved. 
These questions may be summarized as follows: 

1. The questi on of the action required of United in ceasing to be a 
holding company with respect to its present and former subsidiaries . 

In this connection, in our opinion of August 14, 1943, we said: 2/ 

"We do not now deem it necessary to set forth the steps which are 
appropriate to cause United to cease to be a holding company. It 
is clear from our discussion of United's 11 (e) plan that no mere 
reduction in holdings below 10% or to any specific percentage will 
be sufficient. Before we can make a finding that United has com¬ 
plied with the order and ceased to be a holding company it will be 
necessary for United to satisfy us that no control or controlling 

;_ influence remains ov er its present statutory subsidiaries,"- 

6 / See e.g. The.United Corporation , _ S. E. C. _ (1944), Holding Company 

Act Rel. No. 3440; __S. E. C._ (1945), Holding Company Act Release 

No. 5812; and _S. E. C. _ (1948), Holding Company Act Rel. No. 8396. 

7/ See Electric Power & Light Corporation .._S. E. C. _ (1949) Holding 

Company Act Rel. No.. 8889, page 10, and cases cited therein. , . 

8 / "On the basis both of plain logic and the basic principles of statutory 
construction, we deem it indisputable that the steps or action we must 
find 'necessary' within the meaning of Section 11 are such as seem to 
us designed to ensure effectuation of the provisions of the Section most 
effectively and promptly, ." Electric Bond and Share Company , 11 S. E. C. 
1146, 1217 (1942). 

2/ 13 S. E. C. 854 (1943), at p. 899. 
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To comply with this requirement, the management of United thus far has 
indicated only a general program of reducing its ownership of voting securi¬ 
ties in its present and former subsidiaries to less than 10%, whereupon it 
proposes to file an application under Section 5 (d) of the Act to be declared 
not to be a holding company. 10 / We have of course never passed upon the 
adequacy of this program, nor have we had opportunity or occasion to date to 
determine the question left open in the portion of our 1943 opinion quoted 
above. 


2. The Question of ensuring fairness to security holders in the con¬ 
version of United into an investment company . 

In this connection, in our opinion of August I 4 , 1943, we said: 11/ 

"Abandonment of United's present business as a public utility 
holding company and embarking upon a new type of business whether 
that of investment company or any othe^ type of business, involves 
a drastic change in the activities of the company. Such a change 
will devote the funds which security holders have invested to a 
purpose different from that for which they were contributed. It 
would seem necessary that United should consult its security 
holders before embarking on such a program." 

While a vote of stockholders on a resolution approving the plans of 
United to become an investment company was had in 1947, the significance of 
this vote was expressly left open and has ne^er been determined by us. In 
approving the taking of the vote, we expressly indicated that its stated pur¬ 
pose was solely to advise the management of the stockholders' then views to 
guide the management's future course of action i 2 / and left for later con¬ 
sideration the question of wha + additional weight, if any. might be accorded 
to it. 'This reservation of jurisdiction was underscored by the federal courts 
in their consideration of a controversy with respect to the vote raised in 
litigation between Phillips and the company _l3/ Thus the District Court in 
its opinion denying Phillips' application for injunctive relief stated: 1 Ij 

10/ In addition the company has indicated its intention of subsequently reduc¬ 
ing its holdings of utility securities gradually and over a period of time 
to less than 5 percent 
11/ Ibid , pp, 899 to 900 
12/ In our opinion we stated: 

"United claims that before embarking upon the proposed new venture, 
there are extensive preparations and preliminary arrangements that 
must be made and that its management cannot intelligently proceed 
with the making of such preparations unless there is at least a rea¬ 
sonable assurance that the new veiiture will actually be undertaken. 
United further claims that it. is therefore appropriate and necessary 
to ascertain the sentiments of the common stockholders, as soon as 
it can be properly done, so that United may be guided thereby in its 
determination whether to make these necessary preparations. This, 
as we understand it, is the purpose of the proposed vote." The 

United Corporation . _ S. E. C, _ 0947), Holding Company Act 

Release No. 7191. 

13/ The litigation principally involved the claim of Phillips that themanage- 
ment had illegally ad journed the meeting for the purpose of obtaining_ 
further time to secure a majority of the proxies in favor of the resolu¬ 
tion that the vote was therefore in '- 3 /' id 
14/ Phillips v. The United Corporation . ( : . l.H. Sec. L. Rep. Par. 90,395 (S.D. 
N.y. 1948) dismissed, Phillips v. Securities and Exchange Commission^ 171 
F. 2d 180.(C.A. 2, 1948). 
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"The vote on the resolution will be subject to the scrutiny of 
the Securities and Exchange Commission. The vote was taken at 
the Commission's request and presumably will be considered by 
the Commission when it finally passes upon the issues in the 
proceedings before the Commission under Sec. 11 (b) (2). There 
is no need for this Court to pass judgment now on the validity 
of the proxies obtained after April 9th and voted on the resolu¬ 
tion. The plaintiff will have an opportunity to be heard on that 
question before the Commission at the appropriate time. 

***** 

"In my opinion the situation does not require the issuance of a 
preliminary injunction. The vote indicates that 54 % of the stock¬ 
holders want to continue the corporate life of The United Corpora¬ 
tion and have it operate as an investment compajpy. Should the 
other stockholders be permitted to turn in their stock for its 
fair value? The Securities and Exchange Commission can deal with 
that problem in the proceeding now before it. This Court should 
not embarrass the free exercise of the Commission's primary juris¬ 
diction by any injunction that would prevent the Commission from 
giving to the vote on the Resolution such weight as it deems 
proper." 

Thus the question of what action by or with respect to its stockholders 
must be taken by United in its conversion into an investment company was, like 
the question of its utility holdings, left for future consideration and it 
similarly has as yet not been brought before us by the company. 

3- The question of the treatment of the option warrants . 

United has stated, and we agree, that our opinion and order of August 
14 , 1943 did not expressly indicate whether the option warrants would have 
to be eliminated or modified in the process of its recapitalizing on a one- 
stock basis. If they are to be eliminated, the question arises as to what, 
if any, present value they may have, 15/ and what provision should be made 
for giving the holders of the warrants the equitable equivalent thereof. If 
they are not to be eliminated, we must determine what provision should be 
made, if any, to modify their terms by reason of the present proposed distri¬ 
bution and the other steps to be taken by United in transforming itself into 
an investment company. 16/ No proposal in this regard has as yet been 
brought before us. 


15/ We recently pointed out that the exercise price of $27.50 per share is 
"approximately 95 times the most optimistic estimate in the record of 
foreseeable annual earnings applicable to the common stock. That price 
is also approximately 8 times the closing market price on June 30, 1948, 
for the common stock (3-1/2). The market price of the common stock in 
the last fifteen years has never exceeded $14.50 and no warrants have 
ever been exercised in that period. It appears unlikely that it will 
ever be worth while for warrant holders to exercise their options to buy 

common stock." The United Corporation . _ S.E.C. _(1948), Holding 

Company Act Release No. 8396, at page 27. 

16/ The management of United has taken the position that the option warrants 
give their holders no rights with respect to a distribution of assets 
such as here proposed and that therefore no provision need be made for 
the option warrants with respect thereto. 
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We intend no criticism of the management of United in indicating that 
the above described issues have not as yet been presented to us for determi¬ 
nation. Indeed, as we have noted heretofore, we have agreed with its posi¬ 
tion and, contrary to the assertions of Phillips, have held that their con¬ 
sideration would have been premature. Now, however, that United’s assets 
have been put in disposable form and its preference stock eliminated, so that 
the remaining steps concern only the nature and manner of the disposition of 
its assets, the time for their consideration and resolution has arrived. For 
each of these questions must be resolved before it is definitely known whether 
and on what terms United can become an investment company. Their prompt 
resolution is also essential if we are to be in position to pass informed 
judgment on any action which the company may propose as further step by step 
compliance with our order of August 14, 1943. Our statutory responsibilities 
require that we be able to view each such transaction in the larger context 
of an approved program so that we can properly apply the standards of neces¬ 
sity and fairness. 

Within the foregoing framework we pass to a consideration of the specific 
proposal before us. The question of whether we can find it to be appropriate 
comes down to whether it is a reasonable step in the absence of a final 
determination of whether and on what terms'United will become an investment 
company In the light of what we have previously said it is clear that it 
would have been preferable if the present proposal had been embodied in an 
overall pian resolving the issues we have set forth. The damage of a piece¬ 
meal program at this stage, however, is a cumulative one. The damage 
potentially involved in the present step is at the most that of the delay and 
additional expense in a further distribution of what might now have been dis¬ 
tributed. and the effect, if any, on the holders of option warrants. As 
against this, in the present compass of the proceeding, is the interest of 
the stockholders in receiving the present proposed distribution without 
further delay. On balance, we believe the weight of interest is in favor of 
permitting the distribution, provided that the stockholders are safeguarded 
from a succession of such isolated proposals with their mounting cumulative 
potentiality of damage to them, and that the option warrant holders are pro¬ 
vided a f'air opportunity for consideration of their claims. Thus we have 
concluded that while we could not approve the transaction as but the first of 
a series of similar piecemeal steps that would have the effect of avoiding 
forthright consideration and resolution of the necessary issues, it may be 
approved as necessary provided that — but only provided that — United under¬ 
take to file, promptly, and as its next step, under our order of August 14, 
1943. a comprehensive plan under Section 11 (e) of the Act, detailing the re¬ 
maining steps to be taken, and the timing thereof, to complete its transfor¬ 
mation into an investment company, with particular reference to the three 
matters which we have set forth above. 17/ We can and will consider any 
further proposals only as part of and in the light of such a comprehensive 
Section 11 (e) plan, since only in that manner can we ensure that the action 
taken is reasonable and fair to the security holders of United. 

In connection with our consideration of such a pian, we shall take into 
account the effect of the proposed distribution herein upon the rights, if 
any. of the option warrant holders, so that whatever provision is made for 
them will give fair recognition to those rights on the same basis as if the 
question were considered prior to the making of the present distribution. 

17/ It will not be necessary for the company formally to file the undertaking 
required by this condition since distribution of the Niagara Hudson 
shares in accordance with the plan will involve acceptance of. the under¬ 
taking contained herein. 
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With the foregoing safeguards and subject to the conditions stated, we 
find the plan necessary and fair and equitable. 

Other Matters 

Phillips' Objections 

As previously noted, Randolph Phillips, a common stockholder of United, 
was given leave to be heard in these proceedings. He took an active part in 
the hearings, cross-examined company witnesses, and presented testimony of 
his own. He also filed a purported "plan" under Section 11 (d) of the Act. 

During the hearings the examiner sustained objections to certain ques¬ 
tions asked by Phillips, overruled Phillips' objections to the introduction 
into evidence of documentary material, and refused a request by Phillips that 
United be directed to prepare schedules showing the original cost of and 
probable tax losses in certain present and former portfolio securities. 
Phillips has filed a motion requesting that the examiner be overruled on 
these matters, and that the hearings be reconvened to permit him to complete 
his examination. 

The inquiry that Phillips sought to make dealt with the question of 
what steps United proposed to take in the future to effect compliance with 
our 1943 Order, why it was not proposing to make additional distributions of 
securities at this time, the value of the option warrants, and probable tax 
losses in connection with the dispositions of portfolio securities. It will 
be noted that the testimony and evidence that Phillips sought to elicit did 
not go to the merits of the instant application; on the contrary, Phillips 
himself expressly stated at the outset of the hearing that he approved of 
"any distribution to shareholders of the United Corporation of the holdings 
in Niagara Hudson Power". His position at the hearings indicated that his 
interest lay not in opposing the present distribution, but in seeking its 
modification to provide for further dispositions. 

While Phillips' inquiries might be pertinent if we now had before us 
the question of United's overall program of compliance with the Act and our 
1943 Order, in view of our conclusion that the instant application may be 
approved under the procedure previously specified, we find that whatever 
limitations on his participation may have resulted from the examiner's rulings 
cannot be said to have prejudiced him. The proposed distribution cannot be 
made without the undertaking to file promptly the comprehensive Section 11 
(e) plan required by our condition and when that plan is presented to us, 
Phillips will be afforded adequate opportunity to explore all these issues, 
and to present fully whatever evidence may be relevant to their decision. 
Accordingly, we find no basis for reversing the examiner's rulings, and 
Phillips 1 motion to overrule them must be denied. IS/ 

Phillips filed a purported Plan under Section 11 (d) which provides for 
a greater disposition of United's assets than the instant application involves, 
and also would require United to file an application under Section 5 (d) of 
the Act for termination of its registration as a Holding Company and to sub¬ 
mit, at the hearings on said application, its proposed plan for becoming an 
investment trust. Viewing Phillips' "plan" as a statement of objections to 


18/ In our opinion oral argument on these issues would serve no useful pur¬ 
pose, since all of Phillips rights are fully protected by the procedure 
we have adopted. Accordingly, his request for oral argument made at the 
hearings must be denied. 
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the management's plan, 19/ it is clear that the procedure we have outlined 
will insure United presenting to us in the near future its program for future 
compliance and his contentions and proposals will be considered at that time. 

Fees and Expenses : 

The plan provides that United will pay such fees and expenses in connec¬ 
tion with the plan as are approved by us. Until the record contains suffic¬ 
ient information concerning fees and expenses in connection with these pro¬ 
ceedings, we shall reserve jurisdiction over the payment by United of such 
fees and expenses. 

Tax Recitals : 

In accordance with United's request our order of approval will recite, 
in conformity with the Internal Revenue Code, as amended, including Sections 
371 and 1808'/f) thereof, that the transactions under the plan are necessary 
or appropriate to effectuate the provisions of Section 11 (b) of the Act. 

Post-hearing Procedure : 

The record is not clear as to what post hearing procedure the parties 
and participants intended should be followed on this application. In view 
of this fact the Commission made its determination only after independent re¬ 
view of the record by its Executive Staff which participated in the prepara¬ 
tion of this opinion. 

By the Commission (Chairman Hanrahan and Commissioners McDonald and 
Rowen), Commissioner McEntire being absent and not participating. 

Orval L. DuBois, 

(SEAL) Secretary. 


19 / Electric Bond and Share Company . _ S. E. C. _ (1946), Holding Company 

Act Release No. 6835, and cases cited note 7 therein. 
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UNITED STATES OF AMERICA 
BEFORE THE SECURITIES AND EXCHANGE COMMISSION 
At a regular session of the Securities and Exchange Commission, 
held at its office in the City of Washington, D. C., 
on the 20th day of October, A. D., 1949. 


In the Matter of 
THE UNITED CORPORATION 
File No. 54-167 

fPublic Utility Holding Company Act of 1935) 


ORDER APPROVING 
AMENDED PLAN UNDER 
SECTION 11 (e) 


The United Corporation ("United"), a registered holding company, having 
filed an application, and an amendment thereto, pursuant to Section 11 (e) of 
the Public Utility Holding Company Act of 1935, for approval of an amended 
plan providing for the distribution to the holders of common stock of United, 
as a special capital dividend, of 1/lOth share of common stock of its subsidi¬ 
ary, Niagara Hudson Power Corporation, for each share of United common stock; 
and 


United having requested that the Commission's order approving the amended 
plan contain appropriate recitals and specifications conforming to the perti¬ 
nent requirements of the Internal Revenue Code, as amended, including Sections 
371 and 1S08 (f) thereof; and 

Public hearings having been held after appropriate notice at which hear¬ 
ings security holders and other interested persons were afforded an oppprtunity 
to be heard; and 

The Commission having considered the record and having issued its Find¬ 
ings and Opinion herein; 

IT IS ORDERED, pursuant to Section 11 (e) of the Act, and other applic¬ 
able provisions of the Act, that the amended plan be, and hereby is, approved, 
and that the application and declaration with respect to the transactions 
involved in consummation of the amended pian^be, and they hereby are, granted 
and permitted to become effective, subject to the conditions specified in 
Rule U-24 of the General Rules and Regulations promulgated under the Act, and 
subject to the condition that United undertake to file, promptly and as its 
next step under the Commission's order of August 14, 1943, a comprehensive 
plan under Section 11 (e) of the Act, detailing the remaining steps to be 
taken, and the timing thereof, to complete its transformation into an invest¬ 
ment company; 

IT IS FURTHER ORDERED that jurisdiction be, and hereby is, reserved to 
entertain such further proceedings, to make such supplemental findings, to 
take such further action, and to enter such further order or orders as the 
Commission may deem necessary or appropriate in these proceedings. 

IT IS FURTHER ORDERED that jurisdiction be, and hereby is, reserved over 
the reasonableness and appropriate allocation of all fees and expenses incur¬ 
red and to be incurred by United in connection with the amended plan and the 
transactions incident thereto. 
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IT IS FURTHER ORDERED AND RECITED that the transactions hereinafter 
described and recited, proposed in said amended plan filed by United, are 
necessary or appropriate to effectuate the provisions of Section 11 (b) of 
the Public Utility Holding Company Act of 1935: 

The distribution by The United Corporation to the holders of United's 
common stock of one share of common stock of Niagara Hudson Power Corporation 
for each ten shares of common stock of The United Corporation held (or cash, 
as determined under said plan, as amended, in'lieu of fractions of such 
shares of the common stock of Niagara Hudson Power Corporation). 

By the Commission. 

Orval L. DuBois, 

(SEAL) Secretary. 


-oOo- 
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Notice of Filing and Order for Hearing on Plan 
Filed Under Section 11 (e). 

(Tr. Document No. 3.) 

SECURITIES AND EXCHANGE COMMISSION 

Washington, D. C. 

Holding Company Act of 1935 
Release No. 9096 

At a regular session of the Securities and Exchange Com¬ 
mission, held at its office in the City of Washington, 

D. C., on the 20th day of May, A. D., 1949. 


In the Matter 

of 

The United Corporation 
File No. 54-167 

(Public Utility Holding Company 
Act of 1935) 


Notice is herey given that The United Corporation 
(“United”), a registered holding company, has filed an 
application for approval of a Plan under Section 11 (e) of 
the Public Utility Holding Company Act of 1935 proposed 
as a step in compliance with the Commission’s order of 
August 14,1943, issued pursuant to Section 11 (b) (2) of the 
Act, directing United to change its existing capitalization to 
one class of stock, namely, common stock, and to take such 
action in a manner consistent with the provisions of said 
Act as will cause it to cease to be a holding company (13 
S.E.C.854). 

• ••••• 
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Notice of Filing and Order for Hearing, dated 

May 20, 1949 . 

United now proposes to distribute to the holders of its 
common stock shares of the common stock of Niagara Hud¬ 
son Power Corporation (“Niagara Hudson”) upon the 
basis of one share of common stock of Niagara Hudson for 
each ten shares of common stock of United held. If such 
distribution is consummated United’s holdings of the pres¬ 
ently outstanding voting securities of Niagara Hudson will 
be reduced from 28.5 percent to 14.1 percent. The plan 
contains no provisions with respect to the outstanding 
option warrants. 

• ••••• 

It appearing to the Commission that it is appropriate in 
the public interest and in the interest of investors, and con¬ 
sumers that a hearing be held with respect to the proposed 
Plan of United for a partial distribution of its holdings of 
Niagara Hudson common stock, and that said Plan shall 
not become effective except pursuant to further order of 
the Commission. 

It is ordered that a hearing under the applicable pro¬ 
visions of the Act and Rules thereunder be held at 10 a. m., 
E. D. S. T., on June 16,1949, in the offices of the Securities 
and Exchange Commission, 425 Second Street, N. W., Wash¬ 
ington, D. C., in such room as may be designated on that day 
by the hearing room clerk in room 101. Any person de¬ 
siring to be heard in connection with this proceeding and 
proposing to intervene herein shall file with the Secretary 
of the Commission on or before June 14, 1949 his request 
and application therefor as provided in Rule XVTI of the 
Rules of Practice of the Commission. 

It is further ordered that William W. Swift, or any 
other officer or officers of the Commission designated by it 
for that purpose, shall preside at the hearing in such matter. 
The officer so designated to preside at any such hearing is 
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Notice of Filing and Order for Fearing, dated 

May 20,1949. 

hereby authorized to exercise all powers granted to the 
Commission under Section 18 (c) of the Act and to a hear¬ 
ing officer under the Commission’s Rules of Practice. 

The Division of Public Utilities of the Commission hav¬ 
ing advised the Co mmis sion that it has made a preliminary 
examination of the application and that, upon the basis 
thereof, the following matters and questions are presented 
for consideration without prejudice to its specifying addi¬ 
tional matters and questions upon further examination: 

(1) Whether the Plan constitutes an appropriate step 
toward effectuating compliance with the Commission’s order 
of August 14, 1943 issued under Section 11 (b) (2) of the 
Act, and is fair and equitable to the persons affected thereby. 

(2) 'Whether the Plan may be approved without consid¬ 
eration of the claims of the holders of option warrants or, 
if such holders of option warrants are not entitled to par¬ 
ticipate in the assets of United, without amendment or modi¬ 
fication of the Plan to provide for the elimination of such 
option warrants. 

(3) Whether the Plan may be approved in the absence 
of a determination with respect to the additional steps by 
which United will cease to be a holding company with re¬ 
spect to Niagara Hudson in compliance with the Commis¬ 
sion’s order of August 14,1943. 

(4) Whether the proposed transaction complies with all 
the requirements of the applicable provisions of the Act 
and Rules promulgated thereunder. 

(5) Whether the fees and expenses and other remunera¬ 
tion which may be claimed in connection with the Plan and 
transactions incident thereto are for necessary services 
and are reasonable in amount. 
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Notice of Filing and Order for Hearing, dated 

May 20, 1949. 

(6) What terms and conditions shall be imposed to en- 
snre adequate protection of the public interest and the inter¬ 
est of investors and consumers and to prevent circumven¬ 
tion of the Act and the Rules and Regulations thereunder. 

(7) Whether the plan, as submitted or as amended or 
modified, or a plan proposed by the Commission, or any 
plan filed by any person having a bona fide interest in the 
proceeding, should be approved by the Commission for the 
purpose of Section 11 (d) and, if proposed by the Com¬ 
mission or a person having a bona fide interest, what the 
terms and provisions of such plan should be. 

It is further ordered that particular attention be di¬ 
rected at said hearing to the foregoing matters and ques¬ 
tions. 

• ••••• 


By the Commission. 


(Seal) 


Orval L. DuBois, 
Secretary. 
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Letter of Randolph Phillips to Orval L. DuBois. 

(Tr. Document No. 4) 


June 9,1949. 


Orval L. DuBois, Esq. 

Secretary 

Securities & Exchange Commission 
425 Second Street 
Washington, D. C. 

Re: In the matter of The United Corporation, 
File No. 54-167 


Dear Sir: 

In accordance with Holding Company Act Release No. 
9096, I hereby request to be heard in the above-entitled 
matter. My interest in the proceedings is as a stockholder 
and proxy as is already of record in prior proceedings. 

I am in favor of the distribution to the stockholders of 
United of the latter’s holdings in the Niagara Hudson 
Power Corporation. Since I do not know of the manage¬ 
ment’s position with respect to any of the issues of fact or 
law I do not presently have sufficient information on which 
to determine whether to controvert said issues. I reserve 
the right to propose amendments or modifications to the 
plan, and to propose a plan of my own to meet the require¬ 
ments of the Holding Company Act. 

Very truly yours, 


(Sgd.) Randolph Phillips 
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Plan Filed Under Section 11 (d). 

(Tr. Document No. 5.) 

SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


In the Matter 

of 

The United Corporation 
File No. 54-167 

Public Utility Holding Co. Act 



Randolph Phillips, as beneficial owner of 1100 shares 
and attomey-in-fact and proxy for 24,173 holders of 
3,416,286 shares of the Common Stock of The United Corpo¬ 
ration, hereby submits pursuant to the Commission’s Order 
and Notice of Hearing dated May 20, 1949 (Release No. 
9096) and to Section 11(d) of the Public Utility Holding 
Company Act the following plan: 

1. That the United Corporation distribute to the holders 
of its Common Stock one (1) share of the Common Stock 
of The Niagara Hudson Power Corporation for each five 
(5) shares of the Common Stock of The United Corporation. 

2. That no fractional shares of the stock of the Niagara 
Hudson Power Corporation shall be issued and that instead 
of such issuance a payment in cash be made based upon the 
average closing market prices, or bid and asked prices if 
no sales are reported, of the stock as quoted on the New 
York Curb Exchange on the record date and the two suc¬ 
cessive days following the record date chosen for the distri¬ 
bution. 
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Plan filed under Section 11(d) by Randolph Phillips, 

dated June 24,1949 . 

3. That in any case where whole shares of Niagara 
Hudson stock or cash is not deliverable because the postal 
authorities are unable to locate any stockholder of The 
United Corporation at the stockholder’s record address or 
any known subsequent address, the Corporation shall make 
a cash payment into an escrowed account for the benefit of 
such stockholder in an amount equal to the market value, 
as determined in 2 above, of the shares and cash allotted to 
said stockholder under 1 and 2 above. 

4. The following securities owned by The United Corpo¬ 
ration shall be sold, for their fair market value, on the 
securities exchanges or over-the-counter or privately or at 
competitive bidding: 

Name of Company No. of Shares 

Niagara Hudson Power Corp. 48,529,2nd Preferred Stock 

South Jersey Gas Company 154,231, Common Stock 
Columbia Gas System, Inc. 1,001,336, Common Stock 
Public Service El. & Gas Co. 406,129, Common Stock 
United Gas Improvement Co. 121,332, Capital Stock 
Cincinnati Gas & Elec. Co. 14,466, Common Stock 
Philadelphia Electric Co. 3,334, Common Stock 

5. The sales listed in 4 above shall take place within 3 
months after the effective date of the Commission’s order 
approving this plan, subject to such extension as the Com¬ 
mission shall grant upon a showing of inability to sell any of 
such securities at a price or by a method fair and feasible 
to the stockholders of the United Corporation. 

6. No later than 3 months after the effective date of 
the Commission’s order above-mentioned, the Corporation 
shall file an application under Section 5(d) of the Holding 
Company Act for the purpose of terminating its registration 
as a holding company. Nothing in this plan however shall 
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Plan filed under Section 11(d) by Randolph Phillips, 

dated June 24,1949. 

preclude the Commission from ordering the dissolution of 
the Corporation. 

7. At the hearing under Section 5(d) the management 
of the Corporation shall submit for the approval of the 
Commission the management’s proposed plan for trans¬ 
formation of the Corporation into an investment trust. 
If the Commission does not order dissolution of the Corpo¬ 
ration and otherwise approves the proposed plan, such plan 
shall not become effective unless the Commission finds that 
it has been approved by holders of a majority of the Com¬ 
mon Stock in a fair and honest election and contains ade¬ 
quate provisions for representation and protection of stock¬ 
holders opposed to the management. 

Randolph Phillips, 

157 East 72nd St., 

New York 21, N. Y. 


June 24,1949 
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Motion to Overrule Trial Examiner. 

(Tr. Document No. 6.) 

SECURITIES AND EXCHANGE COMMISSION. 

Washington, D. C. 


In the Matter 

of 

The United Corporation 
File No. 54-167 

Public Utility Holding Company Act. 


Now comes Randolph Phillips as owner of 1100 shares 
and attorney-in-fact and proxy for 24,173 holders of 
3,416,286 shares of the Common Stock of The United Cor¬ 
poration, and respectfully shows that he has been granted 
leave to be heard in the above-entitled cause, and that at 
hearings held before Trial Examiner William W. Swift 
on June 16 and 24, 1949 he objected and excepted to the 
following rulings made by said Trial Examiner, and now 
respectfully moves this Honorable Commission to reverse 
and overrule said rulings on the grounds hereinafter stated: 

1. Sustaining an objection to a question in which Wil¬ 
liam M. Hickey on cross examination was asked to state 
what the steps are that in your opinion are necessary in 
order for The United Corporation to cease to be a holding 
company (pp. 84-5). 

2. Sustaining an objection to questions in which Richard 
Joyce Smith and E. Carey Kennedy on direct examination 
were asked to state how many more Section 11 (e) plans 
it will be necessary for The United Corporation to file 
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Motion to overrule Trial Examiner by Randolph Phillips, 

dated June 30,1949. 

before it is in full compliance with the order of August 
14, 1943 (pp. 203-4, 214). 

3. Sustaining an objection to a question in which 
Richard Joyce Smith was asked whether he had advised 
the corporation that it will not be necessary for it to sub¬ 
mit its investment company plan to the SEC for approval 
(p. 207). 

4. Sustaining an objection to a question in which 
Richard Joyce Smith was asked whether he had advised 
the corporation as to what steps are necessary for the 
corporation to take before it ceases to be a holding com¬ 
pany (p. 211). 

5. Sustaining an objection to a question asking is the 
United Gas Improvement Company a statutory subsidiary 
of The United Corporation? (p. 211). 

6. The ruling of the Trial Examiner that the question 
of dilatory compliance is not before the Commission in 
these proceedings (p. 216). 

7. The ruling that the witness Kennedy need not dis¬ 
close what he had heard in board meetings and elsewhere 
with respect to future 11 (e) plans (p. 216). 

8. Sustaining an objection to a question in which Ken¬ 
nedy was asked what are the corporation’s plans insofar 
as you learned at board meetings with respect to future 
compliance with the Holding Company Act (p. 226). 

9. Sustaining an objection to a question in which 
Kennedy was asked does The United Corporation intend to 
file a comprehensive plan of full compliance with the 1943 
order after the present plan is approved if it is approved 

(p. 216). 
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Motion to override Trial Examiner by Randolph Phillips, 

dated June 30,1949. 

10. Sustaining an objection to a question in which 
Richard Joyce Smith was asked have you advised the Cor¬ 
poration as to whether the option warrants have any value 
(p. 202). 

11. Sustaining an objection to a question in which 
Richard Joyce Smith was asked would the holders of the 
option warrants be entitled to any participation in the 
assets of the Corporation if the Corporation is dissolved 
(p. 203). 

12. Denying the right of any cross examination of the 
witness Hickey with respect to Commission Exhibit 4 (pp. 
170, 212-213, 242-243). 

13. Denying the right of any cross examination of the 
lawyer or accountants participating in the preparation of 
Applicant’s Exhibit 3, and of the witness Hickey with re¬ 
spect to said exhibit (pp. 19,154, 242-3). 

14. Denying the right of any cross examination of the 
lawyer or accountants participating in the preparation of 
Applicant’s Exhibit 3a and of the witness Hickey with 
respect to said exhibit (pp. 241-3). 

15. Refusing to direct the Corporation to submit a list 
of the 10 largest holders of record of the option warrants 
(pp. 195-6). 

16. Refusing to direct the Corporation to submit a 
statement of the original cost of all securities in its port¬ 
folio (pp. 138-9). 

17. Refusing to direct the corporation to submit a state¬ 
ment of the tax losses available on each security now held 
in its portfolio (pp. 94, 95, 96, 97, 99,100, 134, 135a). 
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Motion to overrule Trial Examiner by Randolph Phillips, 

dated June 30,1949. 

18. Refusing to direct the Corporation to submit a 
statement of the original cost of all previously sold or dis¬ 
tributed assets and the proceeds of said sale or distribution 
(pp. 138-9). 

19. Refusing to admit into evidence Phillips Exhibit 1 
(p. 231). 

«••••• 


(H) It will be impossible adequately to brief the issues 
in this case unless the barred questions are admitted and 
the denied cross examination is allowed. 

Wherefore we move this Honorable Commission for an 
order directing the Trial Examiner herein to reconvene the 
bearing and to allow the questions and cross examination 
above recited; and further directing The United Corpo¬ 
ration to submit the statements above itemized; and for 
such other relief as may be just and equitable. 

Respectfully submitted by 

Randolph Philipps, 

157 East 72nd St., 

New York 21, N. Y. 


June 30, 1949. 
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Public Utility Holding Company Act of 1935. 

Sec. 5(d). Whenever the Commission, upon applica¬ 
tion, finds that a registered holding company has ceased to 
be a holding company, it shall so declare by order and upon 
the taking effect of such order the registration of such com¬ 
pany shall, upon such terms and conditions as the Com¬ 
mission finds and in such order prescribes as necessary for 
the protection of investors, cease to be in effect. * * • 

Sec. 11 • * * 

(b) It shall be the duty of the Commission, as soon 
as practicable after January 1, 1938: 

• • * (2). To require by order, after notice and oppor¬ 
tunity for hearing, that each registered holding company, 
and each subsidiary company thereof, shall take such steps 
as the Commission shall find necessary to ensure that 
the corporate structure or continued existence of any com¬ 
pany in the holding-company system does not unduly or 
unnecessarily complicate the structure, or unfairly or in¬ 
equitably distribute voting power among security holders, 
of such holding-company system. In carrying out the pro¬ 
visions of this paragraph the Commission shall require 
each registered holding company (and any company in the 
same holding-company system with such holding company) 
to take such action as the Commission shall find necessary 
in order that such holding company shall cease to be a 
holding company with respect to each of its subsidiary com¬ 
panies which itself has a subsidiary company which is a 
holding company. Except for the purpose of fairly and 
equitably distributing voting power among the security 
holders of such company, nothing in this paragraph shall 
authorize the Commission to require any change in the 
corporate structure or existence of any company which is 
not a holding company, or of any company whose principal 
business is that of a public-utility company. 
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Public Utility Holding Company Act of 1935. 

Sec. 11(c). Any order under subsection (b) shall be 
complied with within one year from the date of such order; 
but the Commission shall, upon a showing (made before or 
after the entry of such order) that the applicant has been 
or will be unable in the exercise of due diligence to comply 
with such order within such time, extend such time for an 
additional period not exceeding one year if it finds such 
extension necessary or appropriate in the public interest 
or for the protection of investors or consumers. 

Sec. 11(d). The Commission may apply to a court, in 
accordance with the provisions of subsection (f) of section 
IS, to enforce compliance with any order issued under sub¬ 
section (b). In any such proceeding, the court as a court 
of equity may, to such extent as it deems necessary for pur¬ 
poses of enforcement of such order, take exclusive jurisdic¬ 
tion and possession of the company or companies and the 
assets thereof, wherever located; and the court shall have 
jurisdiction, in any such proceeding, to appoint a trustee, 
and the court may constitute and appoint the Commission 
as sole trustee, to hold or administer under the direction 
of the court the assets so possessed. In any proceeding for 
the enforcement of an order of the Commission issued un¬ 
der subsection (b), the trustee with the approval of the 
court shall have power to dispose of any or all of such 
assets and, subject to such terms and conditions as the 
court may prescribe, may make such disposition in accord¬ 
ance with a fair and equitable reorganization plan which 
shall have been approved by the Commission after oppor¬ 
tunity for hearing. Such reorganization plan may be pro¬ 
posed in the first instance by the Commission, or, subject 
to such rules and regulations as the Commission may deem 
necessary or appropriate in the public interest or for the 
protection of investors, by any person having a bona fide 
interest (as defined by the rules and regulations of the 
Commission) in the reorganization. 
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Public Utility Holding Company Act of 1935. 

Sec. 11(e). In accordance with snch rnles and regula¬ 
tions or order as the Commission may deem necessary or 
appropriate in the public interest or for the protection of 
investors or consumers, any registered holding company 
or any subsidiary company of a registered holding com¬ 
pany may, at any time after January 1,1936, submit a plan 
to the Commission for the divestment of control, securities, 
or other assets, or for other action by such company or any 
subsidiary company thereof for the purpose of enabling such 
company or any subsidiary company thereof to comply with 
the provisions of subsection (b). If, after notice and oppor¬ 
tunity for hearing, the Commission shall find such plan, 
as submitted or as modified, necessary to effectuate the 
provisions of subsection (b) and fair and equitable to the 
persons affected by such plan, the Commission shall make 
an order approving such plan; and the Commission, at 
the request of the company, may apply to a court, in ac¬ 
cordance with the provisions of subsection (f) of section 
18, to enforce and carry out the terms and provisions of 
such plan. If, upon any such application, the court, after 
notice and opportunity for hearing, shall approve such 
plan as fair and equitable and as appropriate to effectuate 
the provisions of section 11, the court as a court of equity 
may, to such extent as it deems necessary for the purpose 
of carrying out the terms and provisions of such plan, 
take exclusive jurisdiction and possession of the company 
or companies and the assets thereof, wherever located; 
and the court shall have jurisdiction to appoint a trustee, 
and the court may constitute and appoint the Commission 
as sole trustee, to hold or administer, under the direction 
of the court and in accordance with the plan theretofore 
approved by the court and the Commission, the assets so 
possessed. 

Sec. 24(a). Any person or party aggrieved by an order 
issued by the Commission under this title may obtain a 
review of such order in the circuit court of appeals of the 
United States within any circuit wherein such person re- 
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Public Utility Holding Company Act of 1935. 

sides or has his principal place of business, or in the United 
States Court of Appeals for the District of Columbia, by 
filing in such court, within sixty days after the entry of 
such order, a written petition praying that the order of the 
Commission be modified or set aside in whole or in part. 
A copy of such petition shall be forthwith served upon any 
member of the Commission, or upon any officer thereof 
designated by the Commission for that purpose, and there¬ 
upon the Commission shall certify and file in the court a 
transcript of the record upon which the order complained 
of was entered. Upon the filing of such transcript such 
court shall have exclusive jurisdiction to affirm, modify, or 
set aside such order, in whole or in part. No objection to 
the order of the Commission shall be considered by the 
court unless such objection shall have been urged before 
the Commission or unless there were reasonable grounds 
for failure so to do. The findings of the Commission as to 
the facts, if supported by substantial evidence, shall be 
conclusive. If application is made to the court for leave 
to adduce additional evidence, and it is shown to the satis¬ 
faction of the court that such additional evidence is material 
and that there were reasonable grounds for failure to 
adduce such evidence in the proceeding before the Com¬ 
mission, the court may order such additional evidence to be 
taken before the Commission and to be adduced upon the 
hearing in such manner and upon such terms and conditions 
as to the court may seem proper. The Commission may 
modify its findings as to the facts by reason of the addi¬ 
tional evidence so taken, and it shall file with the court such 
modified or new findings, which, if supported by substantial 
evidence, shall be conclusive, and its recommendation, if 
any, for the modification or setting aside of the original 
order. The judgment and decree of the court affirming, 
modifying, or setting aside, in whole or in part, any such 
order of the Commission shall be final, subject to review by 
the Supreme Court of the United States upon certiorari or 
certification as provided in sections 239 and 240 of the 
Judicial Code, as amended (U. S. C., title 28, secs. 346 and 
347). 
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Uniteti states Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10470 

Randolph Phillips, petitionee 
v. 

Securities and Exchange Commission, respondent, and 
the United Corporation, intervener 


BRIEF OF SECURITIES AND EXCHANGE COMMISSION 


counterstatement of facts 

Section 11 (b) (2) of the Holding Company Act, 49 Stat. 
820, 15 U. S. C. § 79k (2) (“the Act”), provides that the Se¬ 
curities and Exchange Commission shall order registered hold¬ 
ing companies and their subsidiaries to take such steps as the 
Commission shall find necessary to eliminate undue complex¬ 
ities from their capital structures and to assure an equitable 
distribution of voting power among their security holders. 
United Corporation (“United”) is a registered holding com¬ 
pany. In 1943 the Commission entered an order under Section 
11 (b) (2) directing United to recapitalize on a one-stock 
basis and to cease to be a public-utility holding company within 
the meaning of the Act. The opinion of the Commission in 
that case deferred for later consideration a proposal by United 
that it be permitted to continue in existence as an investment 
company after it had ceased to be a statutory holding company, 
The United Corporation , 13 S. E. C. 854. No judicial review 
was sought with respect to the 1943 order and petitioner did 
not participate in the administrative proceeding resulting in 
that order. 


(l) 
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Since 1943 United has taken a number of steps toward com¬ 
pliance with that order. It has recapitalized on a one-stock 
basis by retiring its preferred stock, it has participated in 
various reorganizations affecting its statutory subsidiaries 
which had the effect of putting the latter into disposable form, 
and it has in fact divested itself of substantial holdings in its 
subsidiaries. This has been accomplished through a series of 
voluntary reorganization plans under Section 11 (e), 49 Stat. 
S20, 15 U. S. C. § 79k (e), of the Act, which provides certain 
procedure for the effectuation of such plans. Many of these 
steps were opposed by petitioner at the administrative level 
and in the courts. Phillips v. SEC, 153 F. 2d 27 (C. A. 2, 
1946). certiorari denied. 328 U. S. 860 (1946); Phillips v. SEC, 
156 F. 2d 606 (C. A. 2, 1946); Phillips v. SEC, 171 F. 2d 180 
(C. A. 2. 194S); In re The United Corporation, 82 F. Supp. 
196 (D. Del. 1949), appeal dismissed for want of prosecution, 
In re The United Corporation (No. 10059, C. A. 3, 1949)- 1 

In the instant proceeding. United, as a further step in its 
program of compliance, submitted to the Commission a plan 
to distribute to its stockholders, as a special dividend, one 
share of the common stock of its subsidiary, Niagara Hudson 
Power Corporation (“Niagara Hudson”), for each ten shares 
of United common (Pet. App. 51-54). It was conceded by 
all concerned that the proposed distribution was a step com¬ 
pelled by the Holding Company Act and a step in compliance 
with the Commission’s 1943 order. How’ever, in its findings 
and opinion in this case (Pet. App. 49 et seq.), the Commission 
noted that while the statutory propriety of the earlier steps 
taken by United was capable of determination without refer¬ 
ence to United's ultimate course, the program of United had 
reached a new phase, making an over-all plan of compliance 
desirable. The Commission discussed the various issues that 
remained to be resolved if United was to become an investment 
company, and expressed the view that the time had become 

1 United’s brief in this case discusses in greater detail the several steps 
in compliance which have been taken by United and its sub-holding com¬ 
panies. As we note below, the actual extent of compliance is not relevant 
to the issues in this case. 
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ripe for their resolution. The Commission then stated as 
follows: 

Within the foregoing framework we pass to a con¬ 
sideration of the specific proposal before us. The ques¬ 
tion of whether we can find it to be appropriate comes 
down to whether it is a reasonable step in the absence 
of a final determination of whether and on what terms 
United will become an investment company. In the 
light of what we have previously said it is clear that it 
w’ould have been preferable if the present proposal had 
been embodied in an over-all plan resolving the issues 
we have set forth. The damage of a piecemeal program 
at this stage, however, is a cumulative one. The dam¬ 
age potentially involved in the present step is at the 
most that of the delay and additional expense in a fur- 
then distribution of what might now have been distrib¬ 
uted, and the effect, if any, on the holders of option 
warrants. As against this, in the present compass of 
the proceeding, is the interest of the stockholders in re¬ 
ceiving the present proposed distribution without fur¬ 
ther delay. On balance, w T e believe the weight of 
interest is in favor of permitting the distribution, pro¬ 
vided that the stockholders are safeguarded from a suc¬ 
cession of such isolated proposals with their mounting 
cumulative potentiality of damage to them, and that 
the option warrant holders are provided a fair oppor¬ 
tunity for consideration of their claims. Thus we have 
concluded that while we could not approve the trans¬ 
action as but the first of a series of similar piecemeal 
steps that would have the effect of avoiding forthright 
consideration and resolution of the necessary issues, it 
may be approved as necessary provided that—but only 
provided that—United undertake to file, promptly, and 
as its next step, under our order of August 14, 1943, a 
comprehensive plan under Section 11 (e) of the Act, 
detailing the remaining steps to be taken, and the tim¬ 
ing thereof, to complete its transformation into an in¬ 
vestment company, with particular reference to the 
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three matters which we have set forth above. 17 We can 
and will consider any further proposals only as part of 
and in the light of such a comprehensive Section 11 (e) 
plan, since only in that manner can we ensure that the 
action taken is reasonable and fair to the security holders 
of United. 

" It will not Ik* necessary for the company formally to file the 
undertaking requir**d by this condition since distribution of the 
Niagara Hudson shares in accordance with the plan will involve 
acceptance of the undertaking contained herein. 

Petitioner, a common stockholder of United Corporation, 
who claims to represent by proxy some 22,000 other stock¬ 
holders of United, participated in the administrative proceed¬ 
ing and stated that he, too, favored the distribution of United’s 
holdings of Niagara Hudson stock among the stockholders of 
United. 3 He also filed an independent reorganization plan 
providing for the distribution of substantially all ‘of United’s 
holdings of Niagara Hudson stock among the stockholders of 
United, and for certain other steps avowedly designed to termi¬ 
nate the existence of United as a public utility holding company 
within three months (Pet. App. 56-58). In the course of the 
administrative hearing, petitioner introduced evidence in sup¬ 
port of his own plan. This evidence consisted of his own “ex¬ 
pert” opinion that his plan was a desirable one. 3 He also 
sought, through cross-examination of certain company wit¬ 
nesses, to elicit testimony with respect to United’s future com- 

3 In his request to the Commission for leave to be heard, petitioner stated 
in pertinent part: “I am in favor of the distribution to the stockholders of 
United of the latter’s holdings in the Niagara Hudson Power Corporation” 
(Pet App. o5). And at the outset of the administrative hearing in the 
instant case petitioner made the following statement (Certified Record of 
Transcript, Hoc. No. 11, p. 3) : 

“I may state for the record that I approve of the distribution to the 
stockholders of the United Corporation of the holdings in the Niagara 
Hudson Power Corporation. I don’t know any of the issues of fact or law 
that may Ik* raised because of the limitation of the application in disclosing 
any of the issues beyond the fact that they want to distribute one share of 
Niagara for every ten shares of United Corporation, and I approve of any 
distribution to shareholders of the United Corporation of the holdings in 
Niagara Hudson Power.” 

* Certified Transcript of Record, Doc. No. 11, pp. 226-41. 
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pliance program, but the hearing examiner sustained objections 
to evidence of this character. In its findings and opinion the 
Commission noted that the excluded evidence and the inde¬ 
pendent plan of petitioner both raised issues going to the ques¬ 
tion of United’s future course, and that the petitioner would 
soon have an opportunity to go into such matters. “It is 
clear,” the Commission said, “that the procedure we have out¬ 
lined will insure United presenting to us in the near future its 
program for future compliance and his contentions and pro¬ 
posals will be considered at that time.” (Mimeographed 
opinion of Commission at p. 8, Pet. App. 49): 

The Commission’s order approving the instant plan wais 
entered on October 20, 1949. 4 On November 16, 1949, United 
filed a new plan in purported conformity with the undertaking 
that it promptly file a comprehensive plan detailing the re¬ 
maining steps to be taken in its program of compliance with 
the 1943 order. This plan is summarized in the Commission’s 
notice and order for hearing thereon, which also invited the 
submission of independent plans by interested persons. 5 The 
notice and order for hearing also announced that hearings 
would commence on January 24, 1950. Such hearings are 
currently in progress and the present petitioner is participating 
actively therein. 

In the meantime the petition for review had been filed in 
this Court on November 14, 1949.° The relief demanded 

4 It is true, as stated by petitioner (Pet. Br. 28), that only two of the 
Commissioners who joined in the making of this order are still with the 
Commission. The order was in fact approved by three of the four Com¬ 
missioners holding office at the time, the fourth Commissioner not partici¬ 
pating, and the fifth Commissionership then being vacant. See p. 8 of the 
Commission’s findings and opinion in this case, at Pet. App. 49. While 
petitioner states, presumably for purposes of coloration, that the order 
represents “a sort of administrative coup by a rump Commission” (Pet. 
Br. 28), he does not argue, as indeed he could not, that the order was not 
approved by a requisite number of Commissioners. 

8 Holding Company Act Release No. 9562. Copies of this release are being 
filed with the Court. 

"Actually the petition for review was filed several days earlier in the 
Court of Appeals for the Second Circuit (where petitioner resides), but 
was withdrawn with permission of that Court after petitioner failed to 
get ex parte relief convening a special court to hear his Application for 
Leave to Adduce Additional Evidence on other than a regular motion day 
of that Court. 
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therein is generally similar to the relief demanded at the con¬ 
clusion of petitioner’s brief herein—a requested modification 
of the Commission’s order which would in effect compel the 
Commission to institute a District Court proceeding to re¬ 
organize United in accordance with the terms of petitioner’s 
plan, or alternatively a direction to the Commission to make 
findings of fact and law with respect to petitioner’s plan. Also 
on November 14,1949, petitioner filed with the Court an Appli¬ 
cation for Leave to Adduce Additional Evidence, by which the 
Commission would be ordered to take the evidence which peti¬ 
tioner unsuccessfully sought to adduce in the administrative 
proceeding with respect to United’s future compliance 
program. 

On December 30, the Court, after oral argument, denied pe¬ 
titioner’s motion for a stay, and thereafter the one-for-ten dis¬ 
tribution approved by the Commission’s order was consum¬ 
mated. On January 20, 1950, the Court granted United’s 
motion for intervention, and on the same day ordered that 
action on the Application for Leave to Adduce Evidence be 
postponed pending the hearing on the merits of petitioner’s 
appeal. 

On January 14, 1950, petitioner wrote to the Court advising 
of a proposal by United to exchange its remaining holdings of 
Niagara Hudson common stock for the stock of Niagara Mo¬ 
hawk Power Corp., a new company to be formed through the 
consolidation of the operating subsidiaries of Niagara Hudson. 
This, petitioner said, would reduce the physical number of 
shares available for distribution to United’s stockholders, 7 and 
he strongly intimated that the Commission would be guilty of 
bad faith if it approved the proposal, in view of its previous 
assurances to the Court that denial of the stay would not moot 
the proceeding. In his present brief, petitioner states that 
“if this exchange is made it will simply mean that United is 
a holding company of the new company, instead of the old” 
(Pet. Br. 13). With this latter statement we of course wholly 
agree. The proposed exchange was in fact approved by the 

T Under the terms of the proposal one share of Niagara Hudson stock, to¬ 
gether with a certain amount of cash, was to be exchanged for .78 of a share 
of Niagara Mohawk stock. 
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Commission on February 9, 1950.® It does not affect in any 
way the issues involved in the present appeal, and would not 
substantially impede the execution of any order for pro rata 
distribution, assuming petitioner can establish that such an 
order ought to be entered. 

Petitioner’s purported “Statement of the Case,” as well as 
his entire brief, is interlarded with insinuations and accusations 
of bad faith directed against both present and former Commis¬ 
sioners, the gist of which is that prior Commission decisions 
not now under review, many of which have been affirmed by 
other courts, were the result of favoritism for United because 
former Commission employees are among its officers and coun¬ 
sel. We do not undertake to answer these scandalous and ob¬ 
viously irrelevant statements. 

In addition, petitioner makes charges concerning United’s 
conduct of a special stockholders’ meeting which have been 
the basis for litigation in the federal courts in New York. The 
upshot of that litigation was that the alleged irregularities must 
ultimately be passed upon by the Commission in the event that 
United should seek to obtain an order from the Commission 
pursuant to Section 5 (d) of the Act, 49 Stat. 812, 15 U. S. C. 
§ 79e (d), based on the disputed vote. Quite apart from the 
irrelevance to the instant case and the lack of record support 
for these accusations against United’s management, it would 
be inappropriate for Commission counsel to anticipate the 
Commission’s position with respect to them in the event that 
the Commission should have occasion to pass on them in the 
future. 

STATUTE INVOLVED 

The pertinent provisions of the Public Utility Holding Com¬ 
pany Act of 1935, 49 Stat. 803, 15 U. S. C. § 79 et seq., are as 
follows: 

Sec. 11. * * * 

(b) It shall be the duty of the Commission, as soon 
as practicable after January 1,1938: 

*Niagara Hudson Power Corporation, — S. E. C. —, Holding Company 
Act Release No. 9602. 
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(1) To require by order, after notice and opportunity 
for hearing, that each registered holding company, and 
each subsidiary company thereof, shall take such action 
as the Commission shall find necessary to limit the 
operations of the holding-company system of which 
such company is a part to a single integrated public- 
utility system, and to such other businesses as are rea¬ 
sonably incidental, or economically necessary or ap¬ 
propriate to the operations of such integrated public- 
utility system. 

***** 

(2) To require by order, after notice and opportunity 
for hearing, that each registered holding company, and 
each subsidiary company thereof, shall take such steps 
as the Commission shall find necessary to ensure that 
the corporate structure or continued existence of any 
company in the holding-company system does not un¬ 
duly or unnecessarily complicate the structure, or un¬ 
fairly or inequitably distribute voting power among 
security holders, of such holding-company system. In 
carrying out the provisions of this paragraph the Com¬ 
mission shall require each registered holding company 
(and any company in the same holding-company sys¬ 
tem with such holding company) to take such action 
as the Commission shall find necessary in order that 
such holding company shall cease to be a holding com¬ 
pany with respect to each of its subsidiary companies 
which itself has a subsidiary company which is a hold¬ 
ing company. Except for the purpose of fairly and 
equitably distributing voting power among the security 
holders of such company, nothing in this paragraph shall 
authorize the Commission to require any change in the 
corporate structure or existence of any company which 
is not a holding company, or of any company whose 
principal business is that of a public-utility company. 

***** 

(c) Any order under subsection (b) shall be com¬ 
plied with within one year from the date of such order; 
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but the Commission shall, upon a showing (made before 
or after the entry of such order) that the applicant has 
been or will be unable in the exercise of due diligence 
to comply with such order within such time, extend such 
time for an additional period not exceeding one year if 
it finds such extension necessary or appropriate in the 
public interest or for the protection of investors or con¬ 
sumers. 

(d) The Commission may apply to a court, in ac¬ 
cordance with the provisions of subsection (f) of sec¬ 
tion 18, to enforce compliance with any order issued 
under subsection (b). In any such proceeding, the 
court as a court of equity may, to such extent as it 
deems necessary for purposes of enforcement of such 
order, take exclusive jurisdiction and possession of the 
company or companies and the assets thereof, wherever 
located; and the court shall have jurisdiction, in any 
such proceeding, to appoint a trustee, and the court 
may constitute and appoint the Commission as sole 
trustee, to hold or administer under the direction of the 
court the assets so possessed. In any proceeding for 
the enforcement of an order of the Commission issued 
under subsection (b), the trustee with the approval of 
the court shall have power to dispose of any or all of 
such assets and, subject to such terms and conditions 
as the court may prescribe, may make such disposition 
in accordance with a fair and equitable reorganization 
plan which shall have been approved by the Commis¬ 
sion after opportunity for hearing. Such reorganiza¬ 
tion plan may be proposed in the first instance by the 
Commission, or, subject to such rules and regulations 
as the Commission may deem necessary or appropriate 
in the public interest or for the protection of investors, 
by any person having a bona fide interest (as defined 
by the rules and regulations of the Commission) in the 
reorganization. 

(e) In accordance with such rules and regulations or 
order as the Commission may deem necessary or ap¬ 
propriate in the public interest or for the protection of 
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investors or consumers, any registered holding company 
or any subsidiary company of a registered holding com¬ 
pany may, at any time after January 1, 1936, submit 
a plan to the Commission for the divestment of control, 
securities, or other assets, or for other action by such 
company or any subsidiary company thereof for the 
purpose of enabling such company or any subsidiary 
company thereof to comply with the provisions of sub¬ 
section (b). If, after notice and opportunity for hear¬ 
ing, the Commission shall find such plan, as submitted 
or as modified, necessary to effectuate the provisions of 
subsection (b) and fair and equitable to the persons af¬ 
fected by such plan, the Commission shall make an order 
approving such plan; and the Commission, at the request 
of the company, may apply to a court, in accordance 
with the provisions of subsection (f) of section 18, to 
enforce and carry out the terms and provisions of such 
plan. If, upon any such application, the court, after 
notice and opportunity for hearing, shall approve such 
plan as fair and equitable and as appropriate to effectu¬ 
ate the provisions of section 11, the court as a court of 
equity may, to such extent as it deems necessary for the 
purpose of carrying out the terms and provisions of 
such plan, take exclusive jurisdiction and possession of 
the company or companies and the assets thereof, wher¬ 
ever located; and the court shall have jurisdiction to 
appoint a trustee, and the court may constitute and ap¬ 
point the Commission as sole trustee, to hold or ad¬ 
minister, under the direction of the court and in ac¬ 
cordance with the plan theretofore approved by the 
court and the Commission, the assets so possessed. 

* # * * * 

Sec. 24. (a) Any person or party aggrieved by an 
order issued by the Commission under this title may 
obtain a review of such order in the circuit court of ap¬ 
peals of the United States wdthin any circuit wherein 
such person resides or has his principal place of business, 
or in the United States Court of Appeals for the District 



11 


of Columbia, by filing in such court, within sixty days 
after the entry of such order, a written petition praying 
that the order of the Commission be modified or set aside 
in whole or in part. A copy of such petition shall be 
forthwith served upon any member of the Commission, 
or upon any officer thereof designated by the Commis¬ 
sion for that purpose, and thereupon the Commission 
shall certify and file in the court a transcript of the record 
upon which the order complained of was entered. Upon 
the filing of such transcript such court shall have ex¬ 
clusive jurisdiction to affirm, modify, or set aside such 
order, in whole or in part. No objection to the order of 
the Commission shall be considered by the court unless 
such objection shall have been urged before the Commis¬ 
sion or unless there were reasonable grounds for failure 
so to do. The findings of the Commission as to the facts, 
if supported by substantial evidence, shall be conclusive. 
If application is made to the court for leave to adduce 
additional evidence, and it is shown to the satisfaction 
of the court that such additional evidence is material and 
that there were reasonable grounds for failure to adduce 
such evidence in the proceeding before the Commission, 
the court may order such additional evidence to be taken 
before the Commission and to be adduced upon the hear¬ 
ing in such manner and upon such terms and conditions 
as to the court may seem proper. The Commission may 
modify its findings as to the facts by reason of the ad¬ 
ditional evidence so taken, and it shall file with the court 
such modified or new findings, which, if supported by 
substantial evidence, shall be conclusive, and its recom¬ 
mendation, if any, for the modification or setting aside 
of the original order. The judgment and decree of the 
court affirming, modifying, or setting aside, in whole or 
in part, any such order of the Commission shall be final,, 
subject to review by the Supreme Court of the United 
States upon certiorari or certification as provided in sec¬ 
tions 239 and 240 of the Judicial Code, as amended (U_ 
S. C., title 28, secs. 346 and 347). 
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(b) The commencement of proceedings under sub¬ 
section (a) shall not, unless specifically ordered by the 
court, operate as a stay of the Commission’s order. 

SUMMARY OF ARGUMENT 

There is no substantial question, or dispute, as to whether 
the Commission properly approved United’s proposal insofar 
as it went. United was acting pursuant to the express au¬ 
thority conferred by Section 11 (e) in presenting its proposal. 
The gist of petitioner’s argument is that the Commission, as 
a condition precedent to granting United’s proposal, should 
have done what the Commission is in fact doing now, in part 
as a result of a condition subsequent attached to the order 
under review'—hold hearings upon petitioner’s more sweeping 
proposals. This argument is in disregard of the statutory 
scheme for achieving compliance with the objectives of Section 
11 of the Holding Company Act, and ignores traditional limi¬ 
tations on the scope of judicial review. Petitioner’s miscel¬ 
laneous arguments as to alleged procedural irregularity are 
corollary to his main argument and fall with it. 

ARGUMENT 

I. The Commission did not err in its approval of the transac¬ 
tions authorized by the order under review 

The administrative proceeding was instituted by the filing 
by United of an application under Section 11 (e) of the Act 
for approval of its plan of partial compliance with the out¬ 
standing order. It is conceded by all the parties, including 
petitioner, that the partial distribution of Niagara Hudson 
stock proposed by United’s plan and subsequently consum¬ 
mated was a step in compliance with the Commission’s 1943 
order and a step required by the Holding Company Act. 

There is no substantial question, therefore, that the Commis¬ 
sion acted within its statutory authority in finding that the 
distribution met the test of Section 11 (e) as being “necessary 
to effectuate the provisions of subsection (b) and fair and 
equitable.” The Commission’s opinion recognized the fact 
that, if it had then been possible to anticipate a decision of 
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the controversy concerning what further acts of compliance 
might be required of United, and if that should be a require¬ 
ment for present distribution of all of United’s holdings, then 
there would be a mechanical advantage in making a single dis¬ 
tribution of the Niagara Hudson holdings rather than two. 
Nevertheless, the Commission concluded that the balance of 
advantages to United’s security holders as well as to the public 
interest favored present authorization of United’s proposal as 
far as it went, rather than delaying approval thereof for possi¬ 
ble combination with an order for a larger distribution after 
the Commission could resolve the controversy as to what addi¬ 
tional dispositions should be required. Petitioner’s Applica¬ 
tion for Leave to Adduce Additional Evidence and his Motion 
for Stay both disputed this exercise of the Commission’s dis¬ 
cretion and sought to compel inquiry into the controversial 
issue as a preliminary to permitting United’s otherwise non- 
controversial proposal to be consummated. We believe the 
inconsequential character of these arguments were recognized 
by the Court when it denied petitioner’s motion to stay partial 
distribution. In any event they have been largely dropped 
from petitioner’s present brief. 8 

The complaint now made is simply that the Commission’s 
order did not go far enough in advancing United’s state of 
compliance. Petitioner’s only grievance, as shown by the 
prayer for relief in his petition for review and the statement 
of points in his brief, is that in approving United’s proposal 
for a partial distribution of Niagara Hudson stock the Com¬ 
mission did not go further and require a full distribution of 
Niagara Hudson stock and certain other measures designed to 
terminate the status of United as a holding company. 

We think it too clear for argument that otherwise valid 
action of the Commission is not invalidated by the fact that 
the Commission might have gone but did not go further. 
“There is nothing in the [Holding Company] Act which says 
every order must be an all-or-none one, and that strict com- 

* Petitioner still complains that two distributions in lieu of one involve 
an unnecessary clerical expense to United’s stockholders (Pet. Br. 24) but 
the focus of his argument Is upon his prayer for “modification” of the 
■Commission’s order to compel a larger distribution by United. 
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pliance with the ultimate objective must be forced at once— 
as if that were even remotely possible, in view of the intricacies 
of these huge financial structures.” Phillips v. SEC, 156 F„ 
2d 606, 609 (C. A. 2,1946). 

II. Petitioner is not entitled to have the Commission’s order 
modified in accordance with his prayer 

All of petitioner’s arguments appear to us to stem from a 
basic procedural misapprehension, namely, that when United 
availed itself of the statutory procedure under Section 11 (e) 
of the Act whereby a “company” may propose a plan to the 
Commission, petitioner, as a stockholder of United with a pro¬ 
posal of his own for more sweeping action by it, was entitled 
to insist upon a full administrative hearing on his own plan 
before the Commission could approve the company’s plan. He 
urges this position notwithstanding the fact, noted above, that 
he never opposed his company’s proposal insofar as it went, 
and notwithstanding the fact that the Commission did order 
United to present promptly a comprehensive plan and reserved 
consideration of petitioner’s more sweeping proposals until the- 
hearing now being held on that plan. Before considering his 
arguments in detail, we summarize briefly the procedural 
scheme of Section 11 of the Holding Company Act. 

1. The procedural pattern of Section 11. Congress recog¬ 
nized that Section 11 of the Holding Company Act imposed 
upon the Commission a tremendous task of reorganization, in¬ 
volving a transformation of virtually the entire industry sub¬ 
ject to reorganization. 10 To accomplish that task Section 11 

"The Report of the National Power Policy Committee on Public Utility 
Holding Companies, which served as a blue print for the Holding Company 
Act and is appended to Senate Report No. 621, 74th Cong., 1st Sess., states 
at page 58: 

“The ultimate purpose of the legislation should be the practical elimina¬ 
tion within a reasonable time of the holding company where it serves no 
demonstrably useful and necessary purpose. But the amount of reorganiza¬ 
tion, transfers of assets, and distributions in dissolution required for the 
dismantling of our huge holding-company systems is so great that the task 
of elimination cannot be accomplished in a year or two without possibly too 
great sacrifice of apparent values. Furthermore, it seems administratively 
advisable that every opportunity be offered the owners of holding-company 
securities to work out their own processes of dismantling. That oppor- 
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contains two types of procedures; first, those related to pre¬ 
scribing as to each holding company system the end result to 
be accomplished, and second, those designed to bring about 
that result pursuant to fair and equitable reorganization plans. 
The first type of procedure is prescribed in subsections (a), 
(b), and (c) of Section 11 which respectively provide (a) for 
preliminary study by the Commission, (b) for a reviewable 
administrative order requiring prescribed action to be taken, 
and (c) provision that such an order shall be complied with 
within one year from its date, with provisions for extension 
of time for an additional period not exceeding one year. Sub¬ 
sections (d) and (e) deal with plans of reorganization. Sub¬ 
section (d) provides that the Commission “may apply” to a 
district court to compel compliance with a Section 11 (b) order. 
The district court is then given jurisdiction to appoint a trustee 
and to dispose of the assets of the company “in accordance 
with a fair and equitable reorganization plan which shall have 
been approved by the Commission after opportunity for hear¬ 
ing.” A plan for purposes of subsection (d) may be proposed 

tunity should, of course, be vigilantly guarded to protect the average in¬ 
vestor from the exploitation threatening him almost as a matter of course 
under our usual methods and more of corporate reorganization. In destroy¬ 
ing the abuses of the holding companies, the Government must not leave 
great groups of helpless investors to the certain abuses of extensive hurried 
corporate reorganizations. The dominant groups who have ruthlessly 
plucked the investor in promoting some of these huge holding companies 
must not be allowed to pluck him again as reorganization managers. 

“On the other hand, if the disappearance of the holding-company ex¬ 
crescence is to be realistically expected at the end of a given period, there 
must be a constant pressure on the managers of holding-company enter¬ 
prises, persistent from the very beginning of that period, to insure a con¬ 
tinual process of whittling down complicated capital structures and of 
disassociating operating properties not related to each other geographi¬ 
cally or economically. Only such a continual process can guarantee that at 
the end of the given period the holding companies will have been dis¬ 
mantled into organizations simple enough in structure to be readily dis¬ 
solved if they are to dissolve, or sufficiently shrunk and integrated for 
operating purposes so that they may readily be transformed into operating 
companies. Without such a dismantling process holding-company liquida¬ 
tion at the end of the period may well cost the same sacrifice of investors’ 
interests as would be required to effect their liquidation a year from today 
The devices recommended below are devices to effect that continual pressure 
to compel that continual dismantling process.” 
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by the Commission itself or by any person having a bona fide 
interest. Subsection (e) provides for the submission of vol¬ 
untary plans by the managements of the companies. Under 
it a great number of companies have submitted, and obtained 
approval for, plans both before and after the entry of orders 
under Section 11 (b). 

The legislative history shows that the proponents of the Act 
laid great emphasis on the possibility of achieving compliance 
through such voluntary plans. As Congressman Eicher put it: 

Even after the Commission makes its orders, requiring 
a holding company to adjust its structure and to re¬ 
arrange its properties, those orders, expressly made sub¬ 
ject to court review, are thereafter enforceable only in a 
court of equity which will allow such time for the appli¬ 
cation of the order as the equity of the situation de¬ 
mands. If the compulsions of the act are made 
sufficiently clear to convince the interlocking lawyers of 
the holding-company bankers that it can't be evaded or 
compromised, the legal and economic imagination which 
put these holding-company combinations together will 
devise many means of taking them apart. [Italics 
added.] H. Rep. 1318, 74th Cong., 1st Sess. (1935), 50. 

See also the report of the Power Policy Committee, note 10, 
supra. 

In carrying out Section 11 the Commission has sought as 
rapidly as practicable to obtain orders under Section 11 (b) 
prescribing the action which each holding company system 
should take. Many such orders have been contested in the 
courts. With the entry of such orders and the expiration of 
the time for compliance therewith (including extensions) as 
prescribed in subsection (c), the Commission has for a number 
of years been in a position to institute enforcement suits under 
Section 11 (d) and to seek court appointment of trustees for 
the major holding company systems. It has not, however, re¬ 
garded that action as either desirable or in accordance with 
the statutory scheme, so long as there has appeared reasonable 
prospect of working out compliance through voluntary plans. 
Indeed it was former Congressman Eicher, having since become 
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chairman of the Commission, who first had occasion to state 
the Commission’s enforcement policy applicable at the expira¬ 
tion of the time specified in Section 11 (c): 

Court proceedings will be used only where the facts 
indicate that the holding company is not doing a reason¬ 
able job of compliance under the then existing circum¬ 
stances—where it is pretty obviously “dragging its feet.” 
(Address of Chairman Eicher before Edison Electric In¬ 
stitute, June 5,1941. ) u 

This is the policy which has been followed, as the Commis¬ 
sion has reported to the Congress, 13 and as it advised this Court 
in 1943“ 

Unless the Commission does apply to a district court under 
Section 11 (d), the statute contains no machinery for execution 
of plans proposed under that section, which is the only provi¬ 
sion permitting persons other than the company to propose 
plans. Apart from proceedings under Section 11 (d), the ini¬ 
tiative with respect to plans of compliance remains with the 
management of the companies who alone may propose plans 
under Section 11 (e). 14 It has sometimes been the practice of 
the Commission, in holding hearings upon the plan of a com- 

u See also Matter of the United Light and Power Co., 9 S. E. C. 833, 852-3 
(1941); Matter of North American Light and Power Co., 14 S. E. C. 269, 270 
(1943). Excerpts from both cases appear In United’s brief in this Court, 
p. 25. 

In fact only a single proceeding has thus far been instituted pursuant to 
Section 11 (d) and this was under relatively unusual circumstances where 
the company found itself incapable of working out compliance without 
judicial aid in view, inter alia, of maturing indebtedness, and requested that 
the proceedings be instituted. 

13 Apart from the Commission’s annual reports to the Congress which have 
discussed in considerable detail the administration of the Holding Company 
Act, a specific statement of the Commission’s policy approach to Section 11 
was made in 1946 during the course of extensive hearings before a House 
subcommittee on the administration of the Holding Company Act and on 
various proposals to amend the Act. Study of Operations Pursuant to the 
Public Utility Holding Company Act of 1985, Hearings before the Securities 
Subcommittee of the Committee on Interstate and Foreign Commerce, House 
of Representatives, 79th Cong., 2nd Sess. (1946), Part III, pp. 976-80. 

" See brief of the Commission (at p. 32) in Central d South West Utilities 
Co. v. SEC, 78 App. D. C. 37,136 F. 2d 273 (1943). 

14 See SEC v. Chenery Corp., 318 U. S. 80, 91 (1943) ; Commonwealth d 
Southern Corporation v. SEC, 134 F. 2d 747, 751 (C. A. 3, 1943). 


18 


pany filed under Section 11 (e), to permit interested security 
holders to propose plans for possible approval for purposes of 
Section 11 (d). 

This procedure, which was followed in this case, has two 
functions. First, a plan presented by a security holder object¬ 
ing to the company’s 11 (e) plan may be argumentative ma¬ 
terial relevant as such to the consideration of the company’s 
Section 11 (e) plan, insofar as it tends to show that the com¬ 
pany’s plan fails to satisfy the statutory tests in the light of a 
demonstrably more desirable alternative suggested by the ob¬ 
jector. Second, if the company does not present an adequate 
plan, and does not amend its plan to meet such objections 
thereto as may be sustained by the Commission, the Commis¬ 
sion may approve an alternative, proposed for purposes of Sec¬ 
tion 11 (d), either by the object or by the Commission itself; 
and, having done so, may institute an enforcement proceeding 
with a view to obtaining a court order approving and directing 
consummation of the plan. 15 Permitting the filing of the Sec¬ 
tion 11 (d) plan is thus a method of making “the compulsions 
of the act * * * sufficiently clear to convince” the hold¬ 
ing company management to use its own ingenuity toward 
effecting compliance. This purpose would be defeated if by 
merely inviting interested security holders to submit plans for 
purposes of Section 11 (d) the Commission was thereby com¬ 
mitted to make an application to the district court for the 
appointment of a trustee, which course alone would make the 
actual approval of the security holders’ as distinguished from 
the management’s plan relevant to the statutory scheme. 

The Commission has heretofore described this procedure as 
follows {Electric Bond and Share Co., — S. E. C. —, Holding 
Company Act Release No. 6835,1946): 

Section 11 (e) of the Act sets up a procedure for re¬ 
organizing companies and systems according to volun- 

15 The Commission could, of course, apply to a court for appointment of a 
trustee without having theretofore approved any plan for purposes of Sec¬ 
tion 11 (d). In such an event the Section 11 (d) trustee might have a re¬ 
sponsibility comparable to that of a Chapter X trustee in developing a plan 
which would be subject to approval first by the Commission and then by the 
Court. In the case referred to in note 11, supra, the trustee was appointed, 
prior to the time in which it appeared feasible to hold plan hearings. 
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tary plans developed by the managements of the com¬ 
panies concerned and, where a plan is filed by a com¬ 
pany under Section 11 (e), we will ordinarily regard 
'plans filed by others not as plans to be approved, but as 
statements of the views of their proponents to be con¬ 
sidered in evaluating the company's plan. Plans pro¬ 
posed by persons other than the management of the 
companies involved may be approved by us only pur¬ 
suant to Section 11 (d) in contemplation of our applica¬ 
tion to a federal district court as authorized by that sec¬ 
tion to enforce compliance with orders entered by us 
under Section 11 (b). Determination of the appropri¬ 
ateness at any given time of the entertainment of such 
plans for approval pursuant to Section 11 (d) is pecul¬ 
iarly a matter calling for the exercise of administrative 
discretion to meet the varied situations encountered in 
effectuating the provisions of Section 11. In the exer¬ 
cise of this discretion, we have in certain cases enlarged 
our notice of issues relating to a company’s plan filed 
under Section 11 (e) so as to include the question 
whether, in the event we do not approve the company’s 
plan as filed or modified, a plan proposed by us or by 
any other person having a bona fide interest in the re¬ 
organization should be approved by us under Section 
11 (d). In those cases orders under Section 11 (b) had 
been outstanding and we enlarged our inquiry in the 
interests of expediting the development and enforce¬ 
ment of a plan complying with the standards of the 
Act. [Italics supplied.] 

This is, of course, precisely the procedure that was followed 
in the present case, and indeed this well-publicized procedure 
has been followed in a prior proceeding in which the present pe¬ 
titioner participated personally and submitted a plan of his 
own. 16 Hence, apart from the fact that the Commission’s ac¬ 
tion occasioned no legal injury to petitioner, it does not pro¬ 
vide a basis for the indignation he now professes because his 
plan was not considered qua plan. 

14 The United Corporation, — S. E. C. —, Holding Company Act Release 
No. 8396 (1948). 
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We turn to petitioner’s specific arguments and insinuations. 

2. The argument that the Commission’s notice and order 
for hearing irrevocably made the merits of petitioner's plan an 
issue which the Commission was bound to resolve before ap¬ 
proving the United’s plan. The Commission, in its order and 
notice of hearing, set forth not only the narrow issues posed 
by the plan itself, but also certain broader issues which the 
Commission deemed possibly relevant to the discharge of its 
over-all administrative responsibility to bring about complete 
statutory compliance on the part of United. Thus, among the 
issues set forth in the notice and order for hearing were the 
following (Pet. App. 53-54): 

(3) Whether the plan may be approved in the absence 
of a determination with respect to the additional steps 
by which United will cease to be a holding company 
with respect to Niagara Hudson in compliance with the 
Commission’s order of August 14,1943. 

• « • * • 

(7) Whether the plan, as submitted or as amended 
or modified, or a plan proposed by the Commission, or 
any plan filed by any person having a bona fide interest 
in the proceeding, should be approved by the Commis¬ 
sion for the purpose of Section 11 (d) and, if proposed 
by the Commission or a person having a bona fide inter¬ 
est, what the terms and provisions of such plan should 
be. 

After examination of the record, the Commission decided, so 
far as Item 3 was concerned, that the interim plan might in 
fact be approved in the absence of a determination with respect 
to the additional steps to be taken by United—but only on 
condition that United undertake to file promptly a compre¬ 
hensive plan detailing such additional steps. We argue under 
Point I, supra , that the Commission did not err in this conclu¬ 
sion. For the same reason the Commission decided not to 
pass on the merits of the independent plan which had been 
filed by the petitioner pursuant to Item 7, supra , stating that 
petitioner’s “contentions and proposals” would be considered 
in the proceeding on the comprehensive plan United was re- 
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quired to file as a condition to Commission approval of its 
interim proposal. 

Petitioner has in fact taken steps to obtain consideration of 
his plan in the current proceeding. But petitioner is not sat¬ 
isfied with this procedure because he says it will deprive him of 
his “chronological and statutory precedence to any subsequent 
management plan and repair [ed] without penalty the manage¬ 
ment’s default in failing to file in the present proceeding a plan 
of full compliance” (Pet. Br. 33). In short, he is aggrieved 
because “the opposing contestant is allowed to fatten-up, as 
it were, or recover from his disadvantage and return to the ring 
without penalty or loss of any kind” (Pet. Br. 35). What¬ 
ever the relevance of such considerations from the point of 
view of what Dean Wigmore has called the “sporting theory 
of the law,” 17 they are hardly relevant to the Commission’s 
task of bringing about compliance with the Act. 

The purpose of the Commission’s order for hearing was to 
serve as notice of the issues which might be decided so that 
no one could claim surprise if the Commission should decide 
them. It is obviously impractical, as well as inappropriate, for 
the Commission at the time of noticing an application for 
hearing to make a definitive prejudgment concerning just what 
issues will be decided in order to approve the application. 
When the case does reach the decisional stage the disposition 
of particular issues may well have a bearing upon what further 
issues must be decided. For example, the Co mmis sion^ opin¬ 
ion expresses some concern over the impact of the plan upon 
warrant holders. The Commission concluded that it could 
properly postpone to future consideration that issue, like the 
issues raised by petitioner. If, however, the Commission had 
decided that it was necessary to hold valuation hearings to 
determine whether the warrants represent a present interest 
entitled to participate in United’s assets before there can be any 
distribution at all of those assets, then there would have been 
greater reason for considering whatever further distribution 
beyond United’s proposal might be required of United. Peti¬ 
tioner, however, does not challenge the resolution of this issue 


17 See VI Wigmore on Evidence § 1845 (3rd Ed. 1940). 
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as to the impact of United’s proposed distribution upon the 
warrant holders and indeed his own proposals would only have 
made the problem of fairness to warrant holders the more 
acute. 

That the partial distribution of Niagara Hudson was a step 
in compliance with the requirements of the Holding Company 
Act is not disputed by petitioner. 18 He maintains, avowedly 
in the interest of expediting United’s program, 19 that it should 
have been held up pending final resolution of the various con¬ 
troversial issues that remain to be thrashed out. The Court 
of Appeals for the Second Circuit, to which petitioner has pre¬ 
viously directed appeals for judicial aid in thus “expediting” 
United’s compliance program, said the following in 1948 
(Phillips v. SEC , 171F. 2d 180,183): 

It is true that these proceedings have, all too unfor¬ 
tunately, been long drawn out; but we are in no position 
to appraise the reasons beyond observing the obvious 
fact that this petitioner has had something to do with 
that result by his several fruitless efforts to transfer 
the proceedings to the courts. 

3. Petitioner’s observations to the effect that United is not 
entitled to a further extension of time under Section 11 (c). 
Petitioner notes that Section 11 (c) does not permit extensions 
of time for compliance beyond the second year from the date of 
an order under 11 (b), and also that there is no showing in 
connection with the order under review that United has been 
diligent in compliance (Pet. Br. 36-37, 38-42). The first 
point is obvious on the face of the statute, and the second fol¬ 
lows quite naturally from the fact that United’s application 
for approval of the distribution of part of its holdings was not 
an application to extend the time for compliance, and of course 
the Commission granted no such extension in the order under 

“ See note 2, supra. 

"Petitioner’s own plan, by its terms, would cause United to take steps 
to cease to be a holding company within three months, but petitioner passes 
over the fact that the three-month period presumably would not even begin 
to run pending the outcome of the litigation with United’s management 
which might be expected if an attempt were made to effectuate petitioner’s 
plan. 
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review. We believe that petitioner’s criticism of the United 
management for lack of diligence, and United’s counter-asser¬ 
tion that it has in fact been diligent, are both equally irrelevant 
to any issue in the case, and accordingly we offer no comment 
with respect to these assertions and counter assertions, most 
of which stem from prior transactions not presently under 
review and not illuminated by the present record. 

4. Petitioner’s argument that the Commission is under a 
duty to start Section 11 (d) proceedings against United in a 
district court. Petitioner argues that by virtue of Section 11 
(c) of the Holding Company Act the Commission is under a 
duty to institute an involuntary enforcement proceeding 
against United at this time (Pet. Br. 38-45). His prayer for 
relief is in effect a demand that the Court enforce that “duty” 
(Pet. Br. pp. 17-18, 36-46). 

We agree, of course, that the Commission is charged with 
the responsibility for obtaining compliance with Section 11 
(b) after expiration of the time for compliance specified in 
Section 11 (c). But Section 11 (d) uses the discretionary 
term “may” with reference to the Commission making appli¬ 
cation to a district court for the appointment of a trustee, and 
we believe that Congress intended the Commission to exercise 
a sound judgment whether to resort to that enforcement 
measure or to rely upon action taken by the company’s man¬ 
agement under the pressure which results from the Commis¬ 
sion being in a position to apply for the enforcement order at 
any time. The Commission recognizes its accountability to 
the Congress for the sound exercise of its discretion in the dis¬ 
charge of this responsibility but believes that, like any other 
aspect of law enforcement, its failure to institute proceedings 
is not subject to judicial supervision. Indeed, it could not be 
made subject to judicial supervision without turning the re¬ 
viewing court into a prosecutory rather than a judicial 
agency. 20 A court cannot, at the instance of a private peti¬ 
tioner, order the Commission to institute such a proceeding in 

* “Courts are not expected to start wheels moving or to follow up judg¬ 
ments.” U. S. v. Morton Salt Co., — U. S. — (Feb. 6, 1960), 18 U. S. Law 
Week 4128. 
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a district court any more than it can order the Commission to 
launch an investigation or to institute an injunction suit or 
a stop order proceeding. See Crooker v. SEC, 161 F. 2d 944 
(C. A. 1, 1947); Jacobsen v. NLRB, 120 F. 2d 96,99-100 (C. A. 
3. 1941). 

Assuming, however, that judicial review may under some 
circumstances extend to alleged lack of zeal on the part of the 
Commission as a law enforcement agency, it is clear that a 
court cannot undertake detailed supervision of the order in 
which the Commission discharges its enforcement duties. The 
Commission’s approval of United’s plan made indisputably a 
substantial contribution toward the statutory goal. The Com¬ 
mission, as part of the order under review, insisted upon United 
presenting promptly thereafter its plans for ultimate compli¬ 
ance and is presently engaged in the very inquiry which 
petitioner argues should have preceded the entry of the order 
approving United’s plan. In seeking judicial review of his 
dispute with the Commission as to timing, petitioner is at¬ 
tempting to transfer to the reviewing court the basic responsi¬ 
bility for administration. 

III. Petitioner’s miscellaneous procedural objections are 

insubstantial 

1. The excluded evidence. All the evidence which peti¬ 
tioner says was improperly excluded went to the question of 
United’s future .compliance program, as the record plainly dis¬ 
closes (Pet. App. 59-62), and as petitioner admits (Pet. Br. 
20-21). If it was proper for the Commission to postpone con¬ 
sideration of this controversial matter, as we have shown in 
Point I. petitioner cannot complain because evidence bearing 
thereon was excluded. The Application for Leave to Adduce 
Additional Evidence, which deals exclusively with evidence 
of this character, should therefore be denied. 

2. Denial to petitioner of opportunity to file brief and make 
oral argument. Section 19 of the Act, 49 Stat. 832,15 U. S. C. 
§ 79s, makes it mandatory for the Commission to admit in¬ 
terested state authorities to proceedings pending before it but 
provides that the Commission “may admit as a party any rep¬ 
resentative of interested consumers or security holders, or any 
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other person whose participation in the proceedings may be 
in the public interest or for the protection of investors or con¬ 
sumers” (emphasis supplied). While the Commission seldom 
admits private individuals as parties it does follow a liberal 
policy with respect to permitting individual security holders to 
be heard in connection with pending applications. In accord¬ 
ance with this policy petitioner was permitted by the examiner 
to participate fully in the hearing as to all matters conceivably 
related to the narrow issue presented by United’s application 
itself. Petitioner was also permitted to submit and produce 
evidence in support of his plan (Certified Transcript of Record, 
Doc. No. 11, pp. 226-41). Thus the Commission was fully 
apprised of petitioner’s position and was fully justified in com- 
cluding without briefs or oral argument that petitioner would 
suffer no damage or hardship from the partial distribution of 
Niagara Hudson stock, and in deferring for consideration in the 
immediate future the broader issues which petitioner had 
raised. 

We may assume for present purposes that if petitioner had 
objected to United’s proposal as such, it would have been an 
abuse of discretion, notwithstanding the permissive language 
of Section 19, for the Commission to deny him an opportunity 
to convince the Commission by brief or argument that approval 
of the proposal would be prejudicial to his interests. Peti¬ 
tioner made it clear, however, that he did not oppose United’s 
proposal as such. 21 He cannot therefore urge that briefing or 
oral argument was necessary to protect him from any legal 
injury which could result from the granting of that application. 
Cf. Federal Communications Commission v. WJR, 337 U. S. 
265 (1949). 

WTiatever the scope of the discretion conferred by Section 19 
of the Act as to according rights of participation to private 
parties by way of intervention in proceedings, it is clear that 
petitioner would not be entitled as of right to submit briefs 
and oral argument on the question of whether the Commission 
should defer approval of United’s otherwise unobjectionable 
proposals until it could decide what action beyond that cur- 


” See the statements of petitioner quoted at note 2, supra. 
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rently proposed by United should be required by way of com¬ 
pliance with the 1943 order. Petitioner’s proposals in that 
respect were, as we have shown, merely an appeal to the Com¬ 
mission’s discretion as a law enforcement agency, and presented 
no issue for present decision by it in a quasi-judicial capacity. 
Moreover, the action complained of by petitioner was merely 
in deferring the consideration of petitioner’s proposal to a sub¬ 
sequent proceeding which is now actually under way, in con¬ 
nection with the hearings on United’s new plan which were 
begun on January 24, 1950. Thus, the determination was in¬ 
terlocutory and not reviewable in connection with the present 
petition. 

3. Petitioner’s burden in having to “prove his case a second 
time.” A procedural objection strongly urged by petitioner 
is that the procedure adopted by the Commission puts him to 
the “work and expense” of having to “prove his case a second 
time” (Pet. Br. 35-36). This, we submit, does not constitute 
legal injury. And in any event the complaint is misleading. 
As has been noted, the Commission invited petitioner to re¬ 
submit his own plan in the hearing on United’s new plan. To 
date he has not done that as such, but has moved that the 
two administrative proceedings be consolidated. Even if this 
motion should be denied, it will be a relatively simple matter 
for petitioner to “prove his case a second time,” for in the in¬ 
stant case it took him just about half an hour to put into the 
record all the evidence relating to his plan, 22 and he offered no 
exhibits other than the plan itself. On the ground that the 
Commission’s order in the instant case would subject him anew 
to this “work and expense”—and it really does not—petitioner 
assails the Commission for “boldly” declaring in its opinion 
that his procedural rights have been fully preserved by the 
decision to defer consideration of petitioner’s plan and related 
issues to a later proceeding (Pet. Br. 35-36). It is submitted, 
under the circumstances, that this procedural objection is also 
without merit. 

a The testimony on this point occupies 15 typewritten pages, double 
spaced. Certified Transcript of Record, Doc. No. 11, pp. 226-41. 
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CONCLUSION 

For the reasons stated, the order of the Commission should 
be affirmed, and Application for Leave to Adduce Additional 
Evidence should be denied. 

Respectfully submitted. 

Roger S. Foster, 

General Counsel, 

William R. Nowlin, 

Special Counsel, 

Alfred Hill, 

Attorney, 

Securities and Exchange Commission, 

425 Second Street NW., Washington 25, D. C. 

March 1950. 
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BRIEF FOR THE UNITED CORPORATION, 

INTER VENOR-RESPONDENT 

This brief, in support of an Order of the Securities 
and Exchange Commission, dated October 20, 1949, in its 
File No. 54-167, is submitted on behalf of The United 
Corporation, the applicant in the proceedings before the 
Commission. 

United’s motion to intervene herein (Intervenor-Re- 
spondent’s App. 1-a) was granted by Order of this Court 
entered on January 20,1950. 

Counter-Statement of the Case 

The following counter-statement of the case is made be¬ 
cause of misleading and inaccurate statements in the peti¬ 
tioner’s brief. 


Note: For convenience The United Corporation will sometimes 
be referred to as “United”, the Securities and Exchange Commis¬ 
sion as “the Commission” and the Public Utility Holding Com¬ 
pany Act of 1935 (Act of August 26, 1935, c. 687, Title I, 49 Stat. 
803-838, U. S. C. Title 15 §§ 79-79z-6) as “the Act.” Unless other¬ 
wise noted, italics in quoted matter are supplied. 
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We are compelled to protest at the outset against the 
wholly unfounded and scurrilous innuendoes which the 
petitioner and his attorney have cast not only against 
United’s directors and officers, but also against the Com¬ 
mission itself. The conferences held between responsible 
representatives of the Commission and the Corporation in 
an attempt to work out difficult Section 11 problems conform 
to accepted practice before administrative tribunals. See 
Phillips v. Securities and Exchange Commission et al. 153 
F. (2d) 27, (C. A. 2nd, 1946); cert, denied 328 U. S. 860. 
The suggestions to the contrary contained in petitioner’s 
brief, without a shred of evidence to support them, are 
highly objectionable and unprofessional. 

The fact that United’s President was once a member of 
the Commission’s staff has no relevance whatsoever to any 
issue properly before the Court. It may be observed, how¬ 
ever , that Mr. Hickey did not become President and a direc¬ 
tor of United until seven years after he had resigned from 
the Commissions staff. During the intervening period he 
had engaged in his own independent practice as a financial 
analyst and consulting engineer. 

John J. Burns, formerly general counsel for the Com¬ 
mission, was engaged in the private practice of law at the 
time he was first retained by United, and later was elected 
a director of United. 

Mr. Kennedy, now a Vice President of United, came di¬ 
rectly from the Commission’s staff to the employ of United, 
but at no time while on the Commission’s staff, where he was 
a Section Chief in the Division of Public Utilities, did he 
have any responsibility for or connection with matters re¬ 
lated to The United Corporation or any of its affiliates 
(Tr. 11, p. 188). 

Moreover, there is no basis whatsoever in the record of 
this proceeding, or elsewhere, for the assertion that “con¬ 
trol [of United] passes to former SEC employees.” The 
United Corporation has a board of directors composed of 
seven regularly elected individuals, each of whom is highly 
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qualified by virtue of his own professional and business at¬ 
tainments to assume and discharge managerial responsi¬ 
bilities. 

We do not undertake to correct all of the misstatements 
in petitioner’s brief because most of them are on matters 
clearly irrelevant to the issues before the Court. But we do 
protest most emphatically against the unfair and unfounded 
reflections which the brief casts upon responsible public 
officials and highly reputable business executives. 

The Status of United under the Act 

The United Corporation was organized in 1929 under 
the laws of Delaware. Its assets have consisted principally 
of the securities of public utility and holding companies. 
Because it held voting securities in excess of ten per cent of 
the outstanding voting securities of each of four public 
utility holding companies, United registered as a holding 
company under the Act in 1938. Registration took place on 
the day the Supreme Court upheld the constitutionality of 
the registration provisions of the Act. Electric Bond & 
Share Co., et al. v. Securities and Exchange Commission, 
et al., 303 U. S. 419 (1938). In August, 1943, after lengthy 
hearings, the Commission issued an Order pursuant to Sec¬ 
tion 11 of the Act (13 S. E. C. 854), disapproving a plan 
which United had filed for the purpose of effectuating com¬ 
pliance with the provisions of the Act, and directing United 
(a) to change its existing capitalization of Preference and 
Common Stock to a single class of Common Stock, and (b) 
to take such action consistent with the provisions of the 
Act as would cause United to cease to be a holding company. 

Neither United, nor any of its stockholders, appealed 
from that Order of the Commission. United thereupon 
undertook the formulation of plans of compliance. The 
magnitude of the task is indicated by the fact that the 
Preference Stock to be eliminated had at the time an aggre¬ 
gate liquidating value, plus accrued dividends, of about 
$134,000,000; and, the mi n imum amount of securities to 
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be disposed of, in order to comply with the requirement 
that United cease to be a holding company, had a book 
value of about $68,000,000 and a long-term investment value 
estimated at more than $107,000,000. The problems of 
compliance were further complicated because United, along 
with the several managements of its statutory subsidiaries, 
had first to direct attention to working out Section 11 reor¬ 
ganizations of those underlying companies. Moreover, it 
was recognized that, unless the investment of United’s 
Common stockholders were to be sacrificed, steps in com¬ 
pliance with the basic Order of August, 1943 should be 
taken, under the stringent conditions of the war years, 
only with the utmost caution. 

Despite the difficulties involved, United had completed, 
as of April 30, 1949, the retirement of all of the 2,488,712 
shares of Preference Stock which were outstanding at the 
time of entry of the Commission’s basic Section 11 Order. 
As of the same date, United had also reduced below the 
statutory ten per cent level its holdings of the voting 
securities of all except two companies, Niagara Hudson 
Power Corporation and South Jersey Gas Company. 

Steps already taken by United to Comply 
with the Basic Section 11 Order 

This record of total accomplishment of the first directive 
of the Commission’s Order and of substantial accomplish¬ 
ment of the second directive was made possible by United’s 
active participation in the reorganization proceedings with 
respect to its statutory subsidiaries, and by the following 
transactions effected with the approval of the Commission: 

1. The exchange by United of 2,018,740 shares of Com¬ 
mon Stock of Philadelphia Electric Company and $6,757,580 
in cash, for 1,122,190 shares of United’s Preference Stock. 

(Matter of The United Corporation, - S. E. C. -, 

Holding Company Act Release Nos. 5440, 5452 (1944)). 

2. The exchange by United of 303,646 shares of Com¬ 
mon Stock of Delaware Power & Light Company and 
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$910,938 in cash, for 151,823 shares of United’s Preference 

Stock. ( Matter of The United Corporation, -S. E. C. 

-, Holding Company Act Release Nos. 5812,5859 (1945)). 

3. The purchase in the open market by United of 78,500 

shares of its Preference Stock. ( Matter of The United Cor¬ 
poration, -S. E. C. -, Holding Company Act Release 

No. 6836 (1946)). 

4. The exchange by United of 485,290 shares of Capital 

Stock of The United Gas Improvement Company for a 
“bundle” of securities held in the latter company’s port¬ 
folio. ( Matter of The United Gas Improvement Company, 
The United Corporation, -S. E. C.-, Holding Com¬ 

pany Act Release No. 6474 (1946)). 

5. The sale in the open market by United of 491,000 
shares of Common Stock of Columbia Gas & Electric Cor¬ 
poration. ( Matter of The United Corporation, Holding 
Company Act Release Nos. 6337, 6409 and 6649 (1945, 
1946)). 

6. The exchange by United, for 1,136,199 shares of its 
Preference Stock, of the following: 

(a) 1,136,189 shares of Common Stock of Public 
Service Electric and Gas Company; 

(b) 1,136,189 shares of Common Stock of The 
Columbia Gas System, Inc.; 

(c) 338,953 shares of Common Stock of The Cin¬ 
cinnati Gas & Electric Company; and, 

(d) $7,140,884 in cash. ( Matter of The United 

Corporation, -S. E. C.-, Holding Company 

Act Release No. 8396 (1948)). 

The Plan to distribute Niagara Hudson Securities 

In June, 1949, no more than six weeks after consumma¬ 
tion of the exchange plan described in subparagraph 
“6” above, hearings were commenced on United’s next 
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step in compliance, namely the proposed distribution to 
United’s Common stockholders of one share of Common 
Stock of Niagara Hudson Power Corporation for each 
10 shares of United Common. That plan is the subject 
matter of this review proceeding. On October 20, 1949, 
the Commission issued its Order approving the proposed 
distribution. After the petitioner’s motion for a stay of 
the Commission’s Order had been denied by this Court 
on December 30, 1949, United distributed to its Common 
stockholders on December 31, 1949 1,442,973 shares of 
Niagara Hudson Power Corporation Common Stock and 
$158,401 in cash. The effect of this distribution was to 
reduce United’s holdings of voting securities of Niagara 
Hudson from approximately 28.5 per cent to approximately 
14.1 per cent. 1 

United’s Final Comprehensive Plan 
for Compliance with the Act 

On November 16,1949, United filed with the Commission 
an application for approval of a Comprehensive Plan to 
complete its transformation into an investment company. 
(Matter of The United Corporation, S. E. C. File No. 54- 
184). This plan was filed not only to effect complete com¬ 
pliance with the 1943 Order but, also, in fulfillment of the 
condition imposed by the Commission in its Order here 
under review. The Comprehensive Plan provides, among 
other things, for the prompt reduction below the statutory 


1 On February 9, 1950 with the approval of the Commission, 
after it had heard Mr. Phillips in opposition. United exchanged 
its entire holdings of Niagara Hudson stock for stock in Niagara 
Mohawk Power Corporation, the new operating company of the 
Niagara Hudson System, in accordance with a Section 11 reorgani¬ 
zation plan for Niagara Hudson. (Matter of Niagara Hudson 

Power Corporation , The United Corporation , - S. E. C. -, 

Holding Company Act Release Nos. 9295, 9652 (1949, 1950)). 
As a result of this exchange, United’s holdings of voting securities 
in the Niagara Hudson System were reduced to approximately 
13.4 per cent of the voting securities of Niagara Mohawk Power 
Corporation. 
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ten per cent level of United’s holdings of voting securities 
of its only remaining statutory subsidiaries, Niagara 
Mohawk Power Corporation and South Jersey Gas Com¬ 
pany; and, a more gradual reduction below the five per 
cent level of its holdings of all public utility and holding 
companies. 

An Order is also requested declaring that when certain 
of the transactions proposed in the Comprehensive Plan are 
completed, United will cease to be a holding company and 
its registration under the Holding Company Act will cease 
to be in effect. 

Hearings on the Comprehensive Plan were commenced 
on January 24,1950 and are now in progress. 

The present petitioner already is actively participating 
in that proceeding and has requested the Commission to 
consider and determine in that proceeding all of the ques¬ 
tions he has raised on the present appeal. 

The Petitioner 

Petitioner Randolph Phillips claims to be the beneficial 
owner of 1100 shares of United’s Common Stock which are 
registered in the name of his brother, Darius V. Phillips. 

His claim of authority to represent other holders of 
United’s Common Stock (Petitioner’s Brief 1) has been 
challenged by the intervenor-respondent (Tr. 11, pp. 5-7). 

Since 1943, Phillips, without success, has opposed 
practically every step taken by United’s management to 
comply with the Act. 

He opposed the initial exchange plan, both before the 
Commission and in the Circuit Court of Appeals for the 
Second Circuit (p. 4, subpar. 1, ante). The Commission’s 
Orders were in all respects affirmed. (Phillips v. Securities 
and Exchange Commission, et al., p. 2, ante. He also 
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opposed the second exchange plan before the Commission 
(p. 4, subpar. 2, ante). 

He attempted to prevent United from submitting to 
the stockholders its program for functioning as an invest¬ 
ment company. This attempt was disapproved by the Com¬ 
mission and the Court of Appeals. ( Phillips v. Securities 
and Exchange Commission, et al., 171 F. (2d) 180 (C. A. 
2nd, 1948)). Thereafter, he engaged in a violent proxy 
contest with the management at the 1947 Annual Meeting 
of United’s stockholders. 

Since his defeat at the stockholders’ meeting, he has 
pressed further litigation against the Corporation in 
two separate actions now pending in the United States 
District Court for the Southern District of New York, one 
seeking to invalidate the vote taken at the meeting, the 
second seeking recovery for “damages” allegedly sustained 
by him in connection with his proxy contest. (Phillips v. 
The United Corporation, Civil Action No. 40-497; Phillips 
v. Hickey, et al., Civil Action No. 51-259). 2 

Phillips also opposed before the Commission and in 
the Courts United’s plan to complete the retirement of its 
Preference Stock (p. 5, subpar. 6, ante). (Matter of The 
United Corporation, 82 F. Supp. 196 (D. C., Del. 1949)). 
After the District Court had issued its Order approving 
the plan and directing its enforcement, Phillips made an 
unsuccessful attempt in the Court of Appeals for the Third 
Circuit to stay consummation of the plan. (Matter of The 
United Corporation (C. A. 3rd), No. 10,059 (1949)). 

It is apparent from this review of Phillips’ litigious 
activities, that the present petition for review is but another 
outcropping of his chronic disagreement with United’s 
management. 


2 The petitioner’s statement (Petitioner’s Brief 10) that the 
District Court has found that the procedure followed at the 1947 
Annual Meeting was unlawful, is wholly untrue. 
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Phillips has pressed practically the same irrelevant 
claims in all of his contests. He seeks to impose cumulative 
voting, to change provisions for a quorum and to enforce 
upon the management his own untried ideas as to the 
supervision of the Corporation’s assets. It apparently 
makes no difference to him if the particular proceeding 
is unrelated to the matters he has in mind. He demands 
a hearing on his ideas and when, perforce, the Commission 
is compelled to disregard them, he indulges in abusive 
litigation, of which his brief in the present case is char¬ 
acteristic. 

Thus, in observing the irrelevancy of similar claims 
made by Phillips in an earlier proceeding (Phillips v. Se¬ 
curities and Exchange Commission, et al. p. 2, ante, the 
Court of Appeals for the Second Circuit said (153 F. (2d) 
at p. 32)): 

“In the course of the proceedings before the 
Commission, petitioner brought forth various con¬ 
ditions which he sought to engraft upon the plan if 
it were approved. His proposals related to cumu¬ 
lative voting, quorum requirements, and represen¬ 
tations of minority groups at shareholders’ meetings. 
They had no bearing on the approval of the present 
plan; and the Commission was justified in declining 
to consider them at this time. In fact, they appear 
designed to secure for petitioner that position in 
company affairs for which he vraged a proxy battle 
only to lose it at the company’s annual meeting.” 

In rejecting Phillips’ claim, similar to that now made 
on the present appeal, that United’s program for compli¬ 
ance had been delayed ( Phillips v. Securities and Exchange 
Commission, et al. p. 8, ante, the Court of Appeals for 
the Second Circuit has also said (171 F. (2d) at p. 183)): 

“* * * It is true that these proceedings have, all 
too unfortunately, been long drawn out; but we are in 
no position to appraise the reasons beyond observing 
the obvious fact that this petitioner has had some¬ 
thing to do with that result by his several fruitless 
efforts to transfer the proceedings to the courts. * * * ” 
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The Order under Review 

The Order under review was made by the Commission 
under Section 11(e) of the Act. It authorized United to 
distribute approximately one-half of its holdings of Niagara 
Hudson securities to the holders of United Common Stock, 
on the basis of one share of Niagara Hudson Common for 
each ten shares of United Common. The distribution had 
been proposed by United in an application filed under Sec¬ 
tion 11(e). The Order was entered on October 20, 1949, 
after full hearings, in the course of which Phillips not only 
expressed his own views (Tr. 11, pp. 227-241) but also 
extensively cross-examined the Corporation’s witnesses 
(Tr. 11, pp. 84-138; 187-196; 202-212; 214-226). 

In its Findings and Opinion supporting the Order, the 
Commission considered the applicant’s proposal in the 
light of what remained to be done to complete compliance 
with the basic Section 11 Order. Upon condition that the 
Corporation undertake to file promptly a Comprehensive 
Plan, the plan for the distribution of Niagara Hudson Com¬ 
mon, as proposed, was found to be necessary and fair and 
equitable. 

The Commission’s approval of the plan was given after 
it had carefully balanced numerous considerations, includ¬ 
ing the objections raised by Phillips. The Commission 
expressly found that United’s management was not at fault 
in the manner in which steps of compliance had been taken. 
It said (Petitioner’s App. 50 SEC 6): 

“We intend no criticism of the management of 
United in indicating that the above described issues 
have not as yet been presented to us for determina¬ 
tion. Indeed, as we have noted heretofore, we have 
agreed with its position and, contrary to the asser¬ 
tions of Phillips, have held that their consideration 
would have been premature. # * *” 
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The Commission also dealt specifically with the various 
objections entered by Phillips in the course of his active 
participation in the proceeding. In this connection, it stated 
(Petitioner’s App. 50 SEC 7): 

“* * * It will be noted that the testimony and evi¬ 
dence that Phillips sought to elicit did not go to the 
merits of the instant application; on the contrary, 
Phillips himself expressly stated at the outset of the 
hearing that he approved of ‘any distribution to 
shareholders of the United Corporation of the hold¬ 
ings in Niagara Hudson Power.’ His position at the 
hearings indicated that his interest lay not in oppos¬ 
ing the present distribution, but in seeking its 
modification to provide for further dispositions.” 

It was also found that Phillips had not been prejudiced 
by the procedure followed by the hearing examiner and 
that, by virtue of the condition imposed by the Commis¬ 
sion that United promptly file a Comprehensive Plan, 
“Phillips will be afforded adequate opportunity to explore 
all these issues, and to present fully whatever evidence may 
be relevant to their decision.” (Petitioner’s App. 50 
SEC 7). 

The Questions Presented by the 
Petition for Review 

The petition for review asks that the Court of Appeals 
modify the Order of the Commission, “ (A) To increase the 
proposed distribution to 1 share of common stock of 
Niagara Hudson Power Corporation for every 5 shares of 
common stock of The United Corporation; and (B) To 
compel the management to complete in all other respects no 
later than 3 months hereafter full compliance with the 
Holding Company Act.” (Petition, Par. 4). 

The petitioner also asks leave to adduce additional evi¬ 
dence. This request is embodied in a lengthy and abusive 
application. The petitioner in effect is asking the Court 
now to direct the taking of testimony on points raised by 
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him which the Commission has held, should be considered, 
if at all, in connection with United’s Comprehensive Plan, 
as to which a Section 11(e) proceeding already is under way 
before the Commission. 

The questions presented upon this review, therefore, 
appear to be resolved into the following: 

Should an Order of the Commission issued under Sec¬ 
tion 11(e) of the Act after full hearings approving and 
permitting a distribution of securities, be modified or set 
aside at the instance of a single stockholder because, while 
not disapproving the proposed distribution, he would like 
more, and because he would like also to use the proceeding 
in question as a vehicle for propounding his own ideas on 
the management of the Corporation’s assets? 

Should this drastic action be taken when a new and 
more comprehensive proceeding is in full swing before the 
Commission, in which the complaining stockholder is him¬ 
self actively participating, and in which he has raised the 
same questions, as well as others, for which he seeks a 
remand of the present case? 

Under the Points which follow, we show that both of 
these questions should be answered in the negative. 

Summary of Argument 

The argument in support of the Commission’s Order 
of October 20, 1949 is summarized as follows: 

The Order approving the distribution of Niagara Hud¬ 
son securities to United stockholders is supported by sub¬ 
stantial evidence. (Point I). 

The disposition made of the various claims and con¬ 
tentions of the petitioner, including his “purported plan”, 
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was clearly within the Commission’s authority under the 
Act, since a Section 11(e) proceeding is limited by the 
statute to consideration of a voluntary plan submitted by 
the company. The Act does not give an individual stock¬ 
holder the right to have an independent hearing under Sec¬ 
tion 11(e) on a plan of his own. All of the objections to 
United’s plan were fully considered by the Commission and 
found not to warrant withholding approval of that plan. 
This procedure accorded to the petitioner a full and fair 
hearing. (Point II). 

The Act does not compel the Commission to institute 
enforcement proceedings under Section 11(d) of the Act. 
The procedure established by that Section is wholly per¬ 
missive and the Commission has adopted the policy of 
invoking it only where it finds a lack of diligence to comply 
with its basic Section 11 orders. In the present case, it has 
expressly found that United has been proceeding with steps 
of compliance with due diligence and has been making “sub¬ 
stantial progress towards compliance.” The expiration 
of the period under Section 11(c) for compliance does not 
require the Commission to institute enforcement proceed¬ 
ings under Section 11(d). The consideration by the Com¬ 
mission of United’s partial plan of compliance involved in 
this proceeding was fully within the Commission’s powers 
under the Act. (Point III). 

The petitioner has failed to show that the Order of the 
Commission in any manner is damaging or prejudicial to 
him as a United stockholder. The Order carried conditions 
and safeguards to insure a prompt filing of United’s Com¬ 
prehensive Plan for compliance. Such a Comprehensive 
Plan already has been filed and hearings on it are in prog¬ 
ress. Phillips is participating in those hearings, and has 
already raised the same questions he raises in the present 
case. There is no need, therefore, to order the taking of 
additional evidence in the present case, or to remand the 
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matter in any respect to the Commission. The Order 
of October 20, 1949 should in all respects be affirmed. 
(Point IV). 


POINT I 

The Order of the Commission is supported by sub¬ 
stantial evidence. 

Apart from complaints over incidental procedure, the 
petitioner asks the Court to modify the Order of the Com¬ 
mission so as to double the amount of Niagara Hudson 
securities to be distributed to United stockholders. This, 
in effect, is asking the Court to sit itself as the Commission 
and to determine in the first instance the precise steps, 
and the timing thereof, which this particular company 
should be required to take under Section 11 of the Act. 
But this is what the Supreme Court of the United States 
has held in exact language, the reviewing court should 
not do. 

In Securities and Exchange Commission, et al. v. Central- 
Illinois Securities Corporation, et al., 338 U. S. 96 (1949), 
which involved an appeal from an Order of the District 
Court directing enforcement of a Section 11(e) Order, the 
Court made it clear that, except for reviewable legal ques¬ 
tions, “the Commission’s expert judgment on the very tech¬ 
nical and complicated matters to deal with which the 
Commission was established” is “controlling” (p. 123). 
The Court emphasized the fact that, on review of an order 
of the Commission, the Court should not “disturb” policy 
decisions of the Commission “made in an area in which 
Congress had delegated” such decisions (p. 127). 

The distribution as proposed by United and as approved 
by the Commission was fully supported by relevant evi¬ 
dence. As William M. Hickey, President of United, testified 
at the hearings, the distribution was proposed “as a means 
of complying with the Commission’s order that United 
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cease to be a holding company in the manner most econom¬ 
ical and feasible to United stockholders’’ at the time, 
“and to preserve the greatest values that there are for the 
stockholders, having in mind the necessity of complying 
with that order.” (Tr. 11, p. 17). 

On cross-examination by counsel for the Commission, 
Mr. Hickey stated that the plan was, in his opinion, fair 

“Because it distributes to common stockholders on 
a pro rata basis something in the nature of a special 
capital dividend and falls, I am advised, within the 
rights of common stockholders and warrant holders 
who are the only existing security holders.” (Tr. 
11, p. 40). 

Mr. Hickey also answered a question put by the peti¬ 
tioner, as to the reason why United did not propose a dis¬ 
tribution of Niagara Hudson stock to the extent desired 
by the petitioner, as follows: 

“Because in the judgment of the board of direc¬ 
tors the assets of the company and as voted upon by 
stockholders, should be kept at a certain level which 
provides for this distribution, but not more, and 
because there is a very great tax loss benefit accruing 
to the stockholders which would be dissipated by such 
distribution.” (Tr. 11, p. 91). 

He further stated that the amount of Niagara Hudson’s 
stock United proposed to distribute was: 

“ # # * the most feasible amount. It reduces United’s 
holdings of Niagara Hudson common by a little more 
than half. And it puts all that stock, we believe, 
out in the hands of stockholders where it is placed, 
and then the problem of reducing the balance below 
10 per cent is a very minor problem, so that you won’t 
have a lot of big problems overhanging the market 
on United’s distribution of Niagara Hudson stock, 
and the 1/10 is mechanically the most feasible thing 
and is the one that should be in the best interests of 
the stockholders.” (Tr. 11, p. 100). 
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The record in support of United’s application con¬ 
sists of the testimony of Mr. Kennedy, as well as Mr. Hickey, 
and a series of documentary exhibits. Also in the record 
is testimony of Mr. Phillips, in opposition, which was fully 
presented and concluded under questioning by his own 
counsel. (Tr. 11, pp. 227-241). Thus, in making its deter¬ 
mination in this proceeding, the Commission was called upon 
to weigh and did weigh a considerable amount of factual 
evidence. 

The brief filed by the petitioner and his attorney does 
not appear to us to challenge the evidence thus presented. 
Indeed, the petitioner himself said that he supported any 
distribution of Niagara Hudson securities to United stock¬ 
holders. (Tr. 11, p. 3). His objection to the Commission’s 
Order seems not to be that it is unsupported by evidence, 
so far as it goes, but rather, that the Commission refused 
to accede to his request to transform the proceeding on this 
limited proposal into a general and final inquisition on 
United’s future plans with his purported plan the focal 
point of the enlarged proceeding. 

Such an objection is not a valid ground for modifying 
or reversing an Order of the Commission that is based on 
evidence and clearly within the statutory powers of the 
Commission. 


POINT II 

The petitioner was not authorized by the Act to file 
his purported “Plan” under Section 11(e) nor does the 
Act entitle him to an independent hearing on that Plan 
under Section 11(e). 

The petitioner’s complaint on procedure before the 
Commission seems to be that his views as expressed at the 
hearings, were not accorded the status of an alternate plan 
for compliance by United with the requirements of Section 
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11(b), and, as such, made the subject of an independent 
hearing. 

The Corporation objected to the interjection of Phillips 
purported “plan” in the proceeding on its application. 
(Tr. 11, pp. 228, 229). The Commission in its findings was 
careful to point out that such views, even if designated a 
“plan” under Section 11(d) of the Act, were considered 
in the Section 11(e) proceeding only as “objections to the 
management’s plan.” (Petitioner’s App. 50 SEC 7). This 
distinction, with the corollary that, in a Section 11(e) pro¬ 
ceeding, a stockholder’s plan is not entitled to independent 
consideration, is supported by the plain words of the statute. 

Section 11(e) provides (Petitioner’s App. 65) in part 
as follows: 

“In accordance with such rules and regulations or 
order as the Commission may deem necessary or 
appropriate in the public interest or for the pro¬ 
tection of investors or consumers, any registered 
holding company or any subsidiary company of a 
registered holding company may, at any time after 
January 1, 1936, submit a plan to the Commission 
for the divestment of control, securities, or other 
assets, or for other action by such company or any 
subsidiary company thereof for the purpose of 
enabling such company or any subsidiary company 
thereof to comply with the provisions of subsec¬ 
tion (b). * • # ” 

There is no authorization whatsoever for the filing of 
a plan under Section 11(e) by anyone other than a regis¬ 
tered holding company or a subsidiary company. Not even 
the Commission itself may move under Section 11(e). 

The purpose of Section 11(e) was stated in the Con¬ 
gress as follows (Sen. Rep. No. 621, 74th Cong., 1st Sess. 
(1935) 8): 

“The committee has further added a new pro¬ 
vision to the so-called ‘elimination section’ to provide 
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the machinery for voluntary readjustments by the 
companies. These voluntary readjustments are to be 
carried out under Commission supervision in order 
to effectuate the policies of title I. This makes it 
possible for companies to submit their own readjust¬ 
ment plans for the examination and approval of the 
Commission, * * V’ 


The report of the Senate Committee further stated 
(P- 33) : 

* * Subsection (e) expressly authorizes a 
holding company subject to the approval of the 
Commission and the court to work out a plan of 
reorganization to make unnecessary the issuance of 
an involuntary order for its reorganization by the 
Commission, and the Commission and the court are 
authorized to approve any plan so worked out vol¬ 
untarily by a holding company as the Commission 
and the court might order under their compulsory 
powers. * * * ” 

The Commission itself has recognized the limited scope 
of Section 11(e). In this connection, the Commission has 
stated ( Matter of Northern States Power Company, Hold¬ 
ing Company Act Release No. 5745 (1945)). 

“ # * * Before discussing the provisions of the plan 
we think it appropriate to point out that Section 
11(e) sets up a procedure for reorganizing companies 
and systems according to plans worked out by the 
managements of the companies concerned, and makes 
no provision for the filing of plans by any person 
other than the registered holding company or sub¬ 
sidiary company affected. Stockholders having a 
legitimate interest may express their views in the 
proceedings, and we are glad to give such views the 
consideration they merit, but a plan filed by stock¬ 
holders is not one which we can ask a court to enforce 
under the provisions of Section 11(e) unless it is 
acceptable to the company concerned. It is only 
under the procedure set up in Section 11(d) of the 
Act that we may enforce compliance with an order 
issued under Section 11(b) in the absence of the 
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company’s request for enforcement; and resort to 
the enforcement provisions of Section 11(d) would 
he improper in any case where the management has 
proposed a plan which meets the standards of Sec¬ 
tion 11(e).” 

The policy thus stated was carefully observed by the 
Commission in the present case. It is a policy based upon 
a common sense administration of the Act, as well as upon 
the plain language of the statute. It is obvious that to 
accord all stockholders the right Phillips now claims would 
create administrative chaos. 

The limited scope of Section 11(e) has also been recog¬ 
nized by the Courts. In this connection, the Supreme Court 
of the United States stated in Securities and Exchange 
Commission v. Chenery Corporation, et al., 318 U. S. 80, 
91 (1943): 

“ * * * The Act vests in the officers and directors 
of a holding company registered under the Act broad 
powers as representatives of all the stockholders. 
Besides the Commission, only the management can 
initiate a proceeding before the Commission to 
simplify the corporate structure and to effect a fair 
and equitable distribution of voting power among 
security holders. Only the management can amend 
a plan under §§ 7 and 11(e), and this it may do at 
any time; only the management can withdraw the 
plan, and this too it may do at will; and even after 
the Commission has approved a plan, it cannot be 
carried out without the consent of the management.” 

See, also, 

Commonwealth & Southern Corporation v. Secur¬ 
ities and Exchange Commission, 134 F. (2d) 747, 
751 (C. A. 3rd, 1943); 

Lahti v. New England Power Association, et al., 
160 F. (2d) 845 (C. A. 1st, 1947). 
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The provisions of Section 11(d) are inapplicable 
to the present case. 

Section 11(d) provides for an application by the Com¬ 
mission to the United States District Court to enforce 
compliance with an order issued under Section 11(b). It 
is also provided in Section 11(d) that, in any such enforce¬ 
ment proceeding, the Court may dispose of the assets of the 
company in question, in accordance with a fair and equi¬ 
table reorganization plan, approved by the Commission, as 
proposed by the Commission itself, or by any person having 
a bona fide interest, as defined by the Commission’s rules 
and regulations. 

But, the Commission is not compelled by Section 11(d) 
to accord to every plan winch may be brought forward by 
an individual stockholder intervening in Section 11(e) pro¬ 
ceedings, the status of a “ reorganization plan” for purposes 
of enforcement proceedings under Section 11(d). The Act 
expressly confers upon the Commission itself the adminis¬ 
trative discretion through rules and regulations to de¬ 
termine who may present a Section 11(d) reorganization 
plan. 

In the present case, it may be observed, the Commis¬ 
sion refused to accord Section 11(d) status to the “pur¬ 
ported” plan of the petitioner. No such action was neces¬ 
sary since no enforcement proceeding was involved. 

The Section 11(e) plan for distributing Niagara Hud¬ 
son securities was filed by United in obedience to the Com¬ 
mission’s basic Section 11 Order and that plan of com¬ 
pliance alone was the authorized subject matter of the Sec¬ 
tion 11(e) proceeding that ensued. 

It follows, therefore, that petitioner’s complaint con¬ 
cerning the Commission’s rejection of his purported plan 
is wholly without substance, and finds no support in the 
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provisions of the Act. As an objection to the Corporation’s 
plan for partial compliance, petitioner’s “purported” plan 
was, in fact, considered by the Commission and found to be 
an insufficient reason for holding up the salutary step to¬ 
wards ultimate fulfillment of Section 11 objectives which 
the management’s proposal represented. The Commis¬ 
sion’s determination in this respect was entirely within its 
province, as mapped out by the decision in Securities and 
Exchange Commission, et al. v. Central-Illinois Securities 
Corporation, et al. (p. 14, ante). It was a policy decision 
“made in an area” delegated to the Commission. Most 
of petitioner’s argument is an attempt to create a right 
which the Act does not give him. Since he has no independ¬ 
ent status under Section 11(e), he has no standing to com¬ 
plain because his plan did not receive the independent hear¬ 
ing under that Section which he would have preferred. 

Finally, the Commission did consider the petitioner’s 
various proposals so far as they were relevant to the 
limited issue before the Commission. But it made no 
final determination with respect to them. On the contrary 
the Commission expressly found “the proposed distribu¬ 
tion cannot be made without the undertaking to file promptly 
the comprehensive Section 11(e) plan required by our 
condition, and when that plan is presented to us, Phillips 
will be afforded adequate opportunity to explore all these 
issues, and to present fully whatever evidence may be 
relevant to their decision. Accordingly, we find no basis for 
reversing the examiner’s rulings, and Phillips’ motion to 
overrule them must be denied.” (Petitioner’s App. 50, 
SEC 7). It was wholly within the province of the Com¬ 
mission, in the interests of an orderly administration of the 
Act, thus to require the petitioner to defer his claims until 
the filing of the Comprehensive Plan. Such sensible pro¬ 
cedure is not even remotely related to a case involving an 
adjudication of rights without a hearing. 
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POINT III 

The Commission’s consideration of United’s partial 
plan was clearly within its administrative province under 
the Act. 

United’s record of diligent compliance with the basic 
Section 11 Order has already been summarized (see pages 
3-7, ante). In its opinion in the present case, the 
Commission explicitly found that United had been appro¬ 
priately carrying out the directives of the Order and that 
an earlier tender of the issues relating to United’s future 
program would have been premature. It said (Petitioner’s 
App. 50 SEC 2,6): 

‘‘Since the issuance of that order, from which no 
appeal was taken, substantial progress toward com¬ 
pliance has been made within the United system. 
For the most part this has consisted of major 
reorganizations and extensive divestments by 
United’s holding company subsidiaries. United itself 
has retired its outstanding preference stock through 
a series of exchanges for portfolio securities and 
cash. 5 * * * 


• • • 

“We intend no criticism of the management of 
United in indicating that the above described issues 
have not as yet been presented to us for determina¬ 
tion. Indeed, as we have noted heretofore, we have 
agreed with its position and, contrary to the asser¬ 
tions of Phillips, have held that their consideration 
would have been premature. * * * ” 


“ 5 2,488,712 shares of preference stock were outstanding 
in 1943. The final shares were retired through a plan con¬ 
summated on April 30, 1949. The United Corporation ,- 

S. E. C. - (1918), Holding Company Act Release No. 

8396.” 
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The fact that Phillips was dissatisfied, or that the Com¬ 
pany’s plans did not serve his own special purposes or 
meet his privately conceived time schedule, does not present 
a reviewable issue; nor does it establish in any manner an 
abuse of administrative discretion. 

It has, of course, become accepted practice under the 
Act to achieve Section 11 compliance through partial plans 
and steps. 

See Matter of The United Gas Improvement Com¬ 
pany, et al., 12 S. E. C. 1080 (1943); 

Matter of Columbia Gas & Electric Corporation, 
et al., 12 S. E. C. 218 (1942). 

Great havoc would have been caused by any other policy 
and the losses to stockholders that would have resulted from 
insistence upon immediate and overall plans of compliance 
would have been tremendous. 

A contention that Section 11(e) requires a single plan, 
comprehensive enough to effectuate complete compliance 
with the provisions of the Act, was categorically rejected 
by the United States District Court for the District of Dela¬ 
ware. {In Re Consolidated Electric & Gas Co., 55 F. Supp. 
211 (1944)). 

The Circuit Court of Appeals for the Second Circuit 
rejected a somewhat similar contention made by Phillips 
in an earlier case. {Phillips v. Securities and Exchange 
Commission, 156 F. (2d) 606 (1946)). In that ease Phillips 
had petitioned for the review of an Order of the Securities 
and Exchange Commission which approved a plan for the 
reorganization of a sub-holding company of Niagara Hud¬ 
son Power Corporation, a statutory subsidiary of The 
United Corporation. In dismissing Phillips’ objections to 
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the Order in that case, the Court said (per Clark, C. J.) 
(156 F. (2d) at p. 609): 

“If this were the final definitive order of simplifi¬ 
cation at the end of the difficult task set for the Com¬ 
mission by the statutory mandate, there would be 
force in what petitioner says. But, of course, it is 
only a step, and, so far as we can see, a limited step, 
along the road. There is nothing in the Act which 
says every order must he an all-or-none one, and 
that strict compliance with the ultimate objective 
must be forced at once—as if that were even remotely 
possible, in view of the intricacy of these huge 
financial structures. Rather has it been recognized 
throughout that the Commission’s task was a delicate 
one, that a principal reason for its creation was ‘to 
secure the benefit of special knowledge acquired 
through continuous experience in a difficult and com¬ 
plicated field,’ in short, that the Commission should 
act its role of technical expert, rather than that of 
mere policeman, restricted only to shaking his billy 
at possible offenders. S. E. C. v. Associated Gas & 
Electric Co., 2 Cir., 99 F. 2d 795, 798 ; Douglas Democ¬ 
racy and Finance, 1940, 43. Outside of his deduc¬ 
tions from the statutory generalities, petitioner 
points to no direct injury to himself or other stock¬ 
holders, and nothing to suggest that they will not 
be in fact benefited, as apparently they assume by 
their failure to object or seek review. 

“Of course we are in no position to assess the 
wisdom or the shrewdness of the steps taken, though 
we are bound to state that there is certainly nothing 
on the surface to suggest that they are not canny. 
Certainly we must have a better base than the statu¬ 
tory generalizations to justify us in denying all dis¬ 
cretion here to the Commission in circumstances 
where both expertness and wisdom are so greatly 
called for.” 

We think the Court here would be fully justified in mak¬ 
ing a similar disposition of Phillips’ objections to the Com¬ 
mission’s procedure in the present case. 
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The Commission has not Abused 
its Powers under Section 11 (d) 

Petitioner argues here as lie has argued at earlier stages 
of his litigation with United’s management (see Matter of 
The United Corporation, —S. E. C.—, Holding Company Act 
Release No. 8396 (1948)) that the Commission should have 
instituted Court proceedings under Section 11(d) as soon 
as the two year period contemplated by Section 11(c) had 
expired. The argument is based upon a confused concep¬ 
tion of the statute. 

The enforcement proceedings provided for in Section 
11(d) are made expressly permissive and wholly at the will 
and on the motion of the Commission. 

The time fixed in Section 11(c) (a total of two years) 
for compliance with a Section 11(b) Order is intended not 
as an injunction to the Commission to bring enforcement 
proceedings, but as a protection to the company against such 
proceedings during the stated periods. 

The Commission itself has on several occasions con¬ 
strued the interrelation of Sections 11(c) and 11(d) and 
the extent of its own duties under those sections. On this 
point, the Commission stated in Matter of The United Light 
and Power Company, 9 S. E. C. 833, 853 (1941): 

“It may be mentioned in this connection that even 
at the end of the period of 1 year (or of an additional 
year, if that is granted) after the entry of an order, 
there is nothing to compel the Commission to apply 
to a court for enforcement under Section 11(d) at 
that or any particular time. In this respect Section 
11(d) is similar to many other provisions of the Act 
which require the Commission in each case to exercise 
its discretion as to the manner most appropriate, in 
its judgment, to the proper enforcement of the 




26 


statute. As the Chairman of this Commission said 
in a recent address: 

“If, for example, a particular company is 
making reasonable progress under its particular 
circumstances to carry out the Section 11(b) order, 
whether by submission of a plan or otherwise, and 
that company and its security holders could receive 
7io substantial assistance from the entry of a court 
order, it is obvious that no purpose would be served 
by going to court. In that event we would have 
no reason to make application for a court order 
under Section 11(d). * * 


Again, in Matter of North American Light & Power Com¬ 
pany, Holding-Company System, 14 S. E. C. 269, 270 (1943), 
the Commission stated: 

“• • • The provisions of Section 11(c), pursuant to 
which the previous extension has been granted, do 
not, however, provide for an aggregate extension of 
time in excess of 2 years and accordingly no exten¬ 
sion under that section can be granted beyond De¬ 
cember 30, 1943. In this connection it may be noted 
that the Act does not prescribe any particular time 
after exhaustion of the statutory period for com¬ 
pliance, initial or as extended, within which the Com¬ 
mission shall apply to the court under Section 11(d) 
for enforcement , this being a matter of discretion 
with the Commission.” 


POINT IV 

The petitioner has not been prejudiced or deunaged by 
the procedure followed by the Commission. 

It is to be emphasized that in the proceeding under 
review the Commission made no final determination of any 
of the claims advanced by the petitioner. It found simply 
that those claims did not in themselves justify withholding 
approval of United’s Section 11(e) plan. 
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Moreover, in its Order, the Commission erected safe¬ 
guards for whatever claim the petitioner may properly 
present in a Section 11 proceeding. It conditioned its ap¬ 
proval of the proposed distribution upon the prompt filing 
by United of a final Comprehensive Plan of compliance. 

Such a plan already has been filed. Hearings on it are 
in progress and the petitioner is an active participant in 
those hearings. In fact, he is making practically the same 
claims in that new proceeding that he made in the present 
case. 

The distribution of securities authorized by the Order 
now under review has already been made. United recog¬ 
nizes no obligation to make additional distributions. But, 
if the petitioner thinks he can demonstrate such an obli¬ 
gation, the Commission’s forum is just as open to him 
under the new proceeding on the final Comprehensive Plan 
as it would be under a remand of this present case. And, 
only the Commission can pass upon such a claim in the 
first instance. 

A rehearing on the issues he sought to have determined 
in the present case is no longer necessary, even if it could 
be demonstrated that the petitioner would be entitled to 
such a rehearing. All remaining questions of United’s 
compliance with the Section 11 Order are now at issue in 
the new proceeding now in progress before the Commission. 
Since Phillips is already participating in that proceeding, 
he is in a position to seek and to receive whatever hearing 
and determination by the Commission he is entitled to have 
under the Act. 

The new proceeding, so to speak, encompasses all ques¬ 
tions of Section 11 compliance left open by the previous 
Orders of the Co mm ission. 
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In Conclusion 


It is submitted, therefore, that the petitioner is unable 
to show any damage or prejudice to his claims as a stock¬ 
holder as a result of the Commission’s Order in the present 
case, and that the Order should in all respects be affirmed. 

Respectfully submitted, 


James K. Polk 
Attorney for The United 
Corporation 
No. 40 Wall Street 
New York 5, N. Y. 


Richard Joyce Smith 

Of Counsel. 


Dated: February 21, 1950 
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APPENDIX 


IN THE 

UNITED STATES COURT OF APPEALS 
fob the District of Columbia 


Randolph Phillips, 

Petitioner, 

against 

Securities and Exchange Commission, 

Respondent. 


No. 10470 


Motion by The United Corporation 
for Leave to Intervene 

The United Corporation respectfully moves this Honor¬ 
able Court for leave to intervene and become a party re¬ 
spondent in the above-entitled cause, pursuant to Rule 
38(c) of the Rules of this Honorable Court, on the grounds 
that the petition for review herein relates to an Order 
issued by the Securities and Exchange Commission under 
date of October 20, 1949, granting an application made by 
The United Corporation before that Commission pursuant 
to Section 11(e) of the Public Utility Holding Company 
Act of 1935 [15 U. S. C. A. § 79k(e)]; that the Order issued 
by the Securities and Exchange Commission approves a 
Plan for the distribution by The United Corporation to its 
common stockholders, as a special capital dividend, of 
l/10th share of the common stock of its subsidiary Niagara 
Hudson Power Corporation, for each share of its common 
stock; and that The United Corporation has a substantial 
interest in the prompt consummation of such Plan and 
would necessarily be affected by any determination herein 
with respect to such Plan or Order issued by the Securities 
and Exchange Commission. 
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Subject to the granting of the aforesaid motion by this 
Honorable Court, there is submitted herewith the affidavit 
of Richard Joyce Smith, Esq., of counsel for The United 
Corporation, setting forth the objections of The United 
Corporation to the pending application by the petitioner 
herein for leave to adduce additional evidence. 

Dated: New York, N. Y. 

November 18, 1949. 

Respectfully submitted, 

James K. Polk, 

Attorney for The United Corporation, 
No. 40 Wall Street, 

New York, N. Y. 
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IN THE 


(Hmteb States Court of Appeals; 

Foe the District of Columbia Circuit. 


No. 10,470. 


Randolph Phillips, 

Petitioner, 

v. 

Securities and Exchange Commission, 

Respondent, 

and 

The United Corporation, 

Respondent-Intervener. 


PETITIONER’S REPLY BRIEF. 

The basic question in this case is: when Congress 
makes it mandatory for an administrative agency “to 
require” that a public utility holding company “shall” 
terminate its holding company status within a maximum 
period “not exceeding” 2 years, and specifically endows 
the agency with power to enforce such compliance, may 
the company delay compliance and the agency postpone 
enforcement for a 3rd, 4th, 5th, 6th and finally a 7th year? 

To this question respondents answer: 

(1) Petitioner is litigious and abusive. 

(2) The timing of compliance with the statutory 
mandate is a matter solely of administrative dis¬ 
cretion. 
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(3) By giving petitioner a fair and full hearing 
in the next proceeding, the SEC absolves itself of 
any denial of a fair and full hearing in the proceed¬ 
ing under review. 

(4) Any delay of enforcement available in, the 
6th year (1949) is mitigated by the probability of 
enforcement in the 7th year (1950). 

(5) This Court has no power to ensure com¬ 
pliance with the statute. 

(6) Petitioner misunderstands the statutory 
scheme. 


We shall take up each of these contentions briefly. Let 
us say however at the outset that if petitioner has been 
“abusive”, “scurrilous”, “slanderous” and “litigious”, 
petitioner should be reprimanded. Petitioner does not 
deny that upon behalf of himself and some IS,000 to 22,000 
associated stockholders he has appealed since the enact¬ 
ment of the Holding Company Act 15 years ago a total of 
4 final orders, including that in the present case, out of a 
total of some 24 such orders affecting United and its statu¬ 
tory subsidiaries. The desirability of such “watch-dog” 
activities has been stressed by the SEC itself, New Eng¬ 
land Power Assoc., Holding Co. Release No. 8751. Fur¬ 
thermore, during argument on the motion for a stay in the 
present case SEC counsel openly stated that petitioner 
“had been a conscientious spokesman in the public 
interest”.* 


Petitioner has cited chapter and verse, including the 
sworn testimony of United’s president, for his charges of 
impropriety (pp. 6-10, 26-8, 34-5, Petitioner’s Brief). Peti¬ 
tioner denies resorting to “insinuations” and “innuendo” 
and insists that he is directly listing the facts on which he 


• Memorandum summarizin'? oral argument on December 30, 
1949 by Joseph B. Hyman, Esquire. 
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bases his contention of improprieties.* Nor do we think the 
assumption by the SEC of an attitude of silence in the face 
of these grave statements affecting its dealings with former 
employees is the attitude of a responsible government 
agency quick to defend its honor when improperly attacked. 
Silence is available equally to the innocent and the guilty 
but innocent men have no necessity so to retreat.** 


* Suppose this Court, after the petition for review had been filed 
and before briefs had been written or argument heard took a sub¬ 
mission of the ease on the record without notification to petitioner 
and then suddenly emerged with its decision on the merits and said 
petitioner was not hurt because in the next case he could file a brief 
and be heard. And suppose, after argument and before decision 
it allowed United’s president to visit it in chambers, discuss the case 
and afterwards boast that he had influenced the Court’s order. This 
is what the SEC did, permitted, and does not deny. 

** By way of ending these preliminaries we also wish to correct 
the impression left by the Corporation’s brief that “Mr. Hickey 
did not become President and a director of United until seven years 
after he had resigned from the Commission’s staff” (p. 2). During 
this 7-year period he was in the employ of United, its subsidiaries 
and other utilities regulated by the SEC in association with former 
SEC Chairman Joseph P. Kennedy (SEC File No. 54-184, p. 26). 
Former SEC general counsel John J. Burns went into similar pri¬ 
vate association with former Chairman Kennedy directly upon leav¬ 
ing the SEC. Time Magazine reported in its issue of July 17, 1939: 

“In 1935 SEC Chairman Joe Kennedy and his aide SEC 
General Counsel Judge Johnny Burns * * * became annoy¬ 
ingly literal about applying SEC’s Public Utility Holding 
Company Act of 1935 to United. United and SEC remained 
at war for three years. By 1938 United was no longer a 
united family. Its chief counsel (also a director) was none 
other than former SEC General Counsel Johnny Burns.” 

Both Republican and Democratic legislators have criticized the 
practice of former agency officials reappearing as officials of regu¬ 
lated companies and then obtaining discretionary agency action in 
their behalf. (See S. 2344, passed by the Senate at the last session, 
now awaiting action in the house.) Bills to prohibit this practice 
have been passed with respect to the RFC and the FCC by one or 
more chambers of Congress. 
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Was United Able to Effect Full Compliance 

in June, 1949? 

This is the question upon whose answer the integrity of 
respondents’ position rises or falls. Neither deny peti¬ 
tioner’s allegation (or rebut his testimony at the “hear¬ 
ing”) that full compliance was available in June, 1949. All 
other arguments about administrative discretion and statu¬ 
tory interpretation fall by the wayside if United in fact was 
able to effect full compliance. If it was not, it should have 
been easy for the respondents to explain why not. This 
they choose to avoid. The reason is obvious: the SEC Find¬ 
ings admit there was no barrier to full compliance: 

“Now, however, that United’s assets have been put 
in disposable form and its preference stock elim¬ 
inated, so that the remaining steps concern only the 
nature and manner of the disposition of its assets, 
the time for their consideration and resolution has 
arrived” (Findings, p. 6). 

Why, then, was their consideration and resolution post¬ 
poned? Because “the Commission concluded that the bal¬ 
ance of advantages to United’s security holders as well as 
to the public interest favored present authorization of 
United’s proposal as far as it went, rather than delaying 
approval thereof for possible combination with an order for 
a larger distribution after the Commission could resolve 
the controversy as to what additional dispositions should 
be required” (SEC Brief, 12). It took the Commission 
3 months from the close of “hearings” to reach this de¬ 
cision and 20 months after the filing of the application to 
make the decision thereon. Obviously in the 3 months 
period of time it could have approved or disapproved peti¬ 
tioner’s proposed modifications or his substitute plan. The 
management, instead of presenting evidence to controvert 
the fairness and feasibility of petitioner’s plan as testified 
to by him and instead of denying the availability of full 
compliance, failed to offer such evidence or make such 
denial. Thus the “controversy” which the SEC says it was 
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so fearful of was reduced to a minimum from a decisional 
point of view. And pragmatically, it has wasted more time 
—8 months from June, 1949 to date—than it would have 
taken to decide the issue. 


Petitioner’s Responsibility for Delay Versus 

Respondents. 

Both the respondents quote from Phillips v. SEC, 171 F. 
2d at page 183, the following: 

“ * * * It is true that these proceedings have, all 
too unfortunately, been long drawn out; but we are 
in no position to appraise the reasons beyond ob¬ 
serving the obvious fact that this petitioner has had 
something to do with that result by his several fruit¬ 
less efforts to transfer the proceedings to the courts. 

* * * jy 


We are aware of the high and respected source that 
makes this observation. But it is true of all appeals and of 
all appellate processes that resort to them draws out the 
proceeding. Furthermore, The Holding Company Act be¬ 
came law in 1935 and its full application to United has 
been delayed 15 years by various management maneuvers. 
Compared to that delay, any “drawing out” due to peti¬ 
tioner’s resort to the appellate process would seem to be 
minor indeed.* 

* Actually, Judge Clark apparently forgot there had been no 
delay by the appeals, since stays were denied. The first appeal was 
heard after the plan had been consummated. Phillips v. SEC, 153 
F. 2d 27. The review was pressed simply because petitioner having 
received proxies from 18,000 stockholders at the 1944 annual meet¬ 
ing, felt under a fiduciary obligation to obtain an appellate decision 
to clarify the legal points at issue. The Court’s opinion on second 
review Phillips v. SEC, 156 F. 2d 606 reveals that “the transactions 
authorized were consummated * * * some three weeks before filing 
of the petition for review” (p. 60). The third and last case referred 
to by Judge Clark was the one in which he made the criticism in 
question, yet a later part of the opinion therein shows that it was 
written ‘ ‘ after w r e had refused a stay in connection with the petition 
for review.” Phillips v. SEC, 171 F. 2d at p. 

Thus, we think in all fairness, it must be conceded that Judge 
Clark erred in attributing any actual delay to petitioner. 
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But whatever petitioner’s responsibility for delay was 
up to the date of the court’s opinion in 1948, respondents 
do not charge him with any from that time to date. 

Respondents indeed omit from the above decision the 
remainder of the paragraph: 

“It is true also—as the proceedings at the stock¬ 
holders’ meeting disclosed in the companion case 
demonstrate—that petitioner had at that time ac¬ 
quired sufficient following to present rather acute 
questions to the management. But these very factors 
all show how much this is a matter for Commission 
supervision and control, and not for limited and spas¬ 
modic appellate intervention. Underlying questions 
of law may more properly be considered when action 
approaching some degree of finality has been taken.” 

Phillips v. SEC, 171 F. 2d at p. 

This decision was handed down in 1948. It is now 1950 
and the SEC itself admits that the court’s finding of prema¬ 
turity in 194S is no longer valid: 

“We intend no criticism of the management of 
United in indicating that the above described issues 
have not as yet been presented to us for determina¬ 
tion. Indeed, as we have noted heretofore, we have 
agreed with its position and, contrary to the asser¬ 
tions of Phillips, have held that their consideration 
would have been premature. Now, however, that 
United’s assets have been put in disposable form 
and its preference stock eliminated, so that the re¬ 
maining steps concern only the nature and manner 
of the disposition of its assets, the time for their 
consideration and resolution has arrived” (SEC 
Findings, Petitioner’s Br. p. 50, SEC p. 6). 

The italicized words precisely represent petitioner’s po¬ 
sition, and since the SEC admits its timeliness it removes 
any justification for the delay from June 1949 to date of the 
full compliance petitioner then sought to achieve. 
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A Court Enforcement Proceeding under 11(d) Was 

Not Necessary. 

Both respondents defend their acts by alleging that a 
court enforcement proceeding under Section 11(d) would 
be necessary to effect full compliance, or to adopt peti¬ 
tioner’s plan. This would violate, says the SEC, “the 
procedural pattern of Section 11” and it quotes copiously 
to show why. But the fact of the matter is that without 
going under Section 11(d) the SEC had the power to 
“modify” the management’s plan under Section 11(e). 
It could have modified the plan by increasing the Niagara 
Hudson distribution, by adding the condition that the other 
securities be divested within 3 months thereafter, and that 
then a Section 5(d) plan be filed to determine the “con¬ 
troversial” dissolution versus investment company issue 
or it could have adopted only one of these provisions or 
two of them or otherwise achieved their effect by withhold¬ 
ing approval of the management plan unless so modified. 
This is a common procedure under 11(e). In fact the SEC 
did require as a condition to approval the filing of the final 
comprehensive plan. Had the management not chosen to 
accept this condition it could not have distributed the 
stock. Had it not chosen to accept any of the conditions in 
petitioner’s proposal, which under 11(e) the SEC had the 
right to add, then it could not have made the limited dis¬ 
tribution proposed. Such intransigence would have placed 
the management in an untenable position vis-a-vis its stock¬ 
holders, as the SEC well knew. 

In any event, it is clear that the SEC did not pass on 
petitioner’s plan or any part thereof as a modification of 
the management’s 11(e) plan and in doing so it neglected 
an opportunity to effect full or greater compliance. By 
its own standards it violated Section 11(e): 

“On the basis both of plain logic and the basic prin¬ 
ciples of statutory construction, we deem it indis¬ 
putable that the steps or action we must find ‘neces¬ 
sary’ within the meaning of Section 11 are such as 
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seem to us designed to ensure effectuation of the 
provisions of the Section most effectively and 
promptly.” 

This is the SEC’s own underlining in footnote 8 to the 
Findings herein, which quotes another case. Not only has it 
not effected full compliance “most effectively and promptly” 
but it has wasted 8 months and led the stockholders into 
a new and unnecessary proceeding which may not be 
determined for an indefinite future period. This, we sub¬ 
mit, is a plain abuse of its discretion under Section 11(e). 

The Exaggeration of the Magnitude of 
the Task of Compliance. 

Both respondents by translating into the present case 
the “tremendous task of reorganization involving a trans¬ 
formation of virtually the entire industry” (SEC Br. 14) 
make it seem as though a difficult task faced the SEC in 
effecting full compliance. But this reorganization, this 
“task of magnitude” (United Br. 3) was completed by 
June, 1949. As the SEC admits “United’s assets have been 
put in disposable form and its preference stock eliminated” 
so that “now * • • the time for consideration and resolu¬ 
tion (of the remaining steps of divestment) has arrived.” 
Findings, p. 6. This finding makes inapplicable as we 
shall show in the next section the language in the Niagara 
Hudson case. 

The actual fact is that United has and had one of the 
simplest capital structures among all the regulated holding 
companies. Unlike most of them it had no debt. It had 
only 2 classes of stock, and one of these had been eliminated 
by April 30, 1949. As of June 30, 1945 the SEC reported 
(p. 37, Eleventh Annual Report) that 272 registered public 
utility holding companies had completed their required 
divestment program. On June 30, 1948 it reported (p. 61, 
14th Annual Report) that of 2,136 companies subject to 
the Act a total of 1,431 had been eliminated, leaving 705 
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still subject to the statute. Fast progress has thus been 
made with the majority of subject companies while United’s 
chief problems were solved by April 30,1949. United alone 
out of these 2J.36 companies has been given the potential 
right to avoid dissolution by transforming into an invest¬ 
ment company. Yet the only distinction between United 
and those companies required to be dissolved is that United 
is in the control of former SEC employees while the others 
were not.* 


•Various of United’s arguments are so transparent they can 
easily be disposed of: a greater distribution of Niagara stock would 
dissipate “a very great tax loss benefit” (p. 15). United already 
has some 361 million dollars of this “benefit”, the non-statutory 
stocks alone still in the portfolio comprise an ample share of this 
sum but the SEC would not require the management to reveal the 
itemized losses as required by petitioner’s motion to overrule the 
trial examiner so the exact amount can not be stated here (see 
Petitioner’s Brief, pp. 61-62, Nos. 16, 17, 18 thereof). At the most 
we estimate some 20 million dollars of this 361 milli on dollar loss 
would have been dissipated by distributing the remaining Niagara 
Hudson shares. 

Petitioner of course is not seeking “a privately conceived time¬ 
table” but the statutory one. Petitioner does not contend that he 
was authorized by the Act to file a plan and have an independent 
hearing under Section 11(e) (United Br., p. 16). He claims the 
provisions of his plan could have and should have been adopted in 
whole or in part in the form of modifications of the 11(e) plan in 
the same hearing, as is permitted by Section 11(e) and was contem¬ 
plated in the SEC Notice of Hearing. Significantly enough, United 
in quoting the language of 11 (e) omits the words indicating that the 
Commission can approve the plan “as submitted or modified”. 

To the extent the modifications were not adopted or were re¬ 
sisted then petitioner’s plan should have been considered under 
11(d) in view of the admitted deficiency of the management plan. 
Petitioner does not contend that his plan could have been substi¬ 
tuted under 11(e) for the management’s plan but that it could have 
modified it in whole or in part. Had the SEC modified under 11(e) 
the management plan so as to incorporate therein petitioner’s we do 
not think it even arguable but that the management would have 
accepted these modifications rather than risk a court enforcement 
proceeding. 

United’s brief tries to derogate any stockholder to the status of 
a sort of third-class citizen. This can not be done where property 
rights are concerned; in every reorganization each security holder 
is entitled to due process of law and the protection of a full and fair 
hearing. 
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The Misleading Application of the 
Niagara Hudson case. 

Both respondents rely heavily on an opinion relating to 
a plan of the Niagara Hudson Power Corporation, Phillips 
v. SEC , 156 F. 2d 606. At page 609 thereof the Court said: 

“There is nothing in the Act which says every 
order must be an all-or-none one, and that strict 
compliance with the ultimate objective must be forced 
at once—as if that were remotely possible in view of 
the intricacy of these huge financial structures.” 

There was no question in that case of the violation of 
the statutory time-period for compliance. As the opinion 
shows, the Section 11(b)(2) order was issued on June 19, 
1944 and the 11(e) order under review was issued on Sep¬ 
tember 27,1945. Thus the statutory time period of 2 years 
had not even run out. 

The issues in the case were petitioner’s contention that 

* this is a risk of $63,000,000 for the purchase 
of additional utility securities with an increased con¬ 
centration of assets in a forbidden investment. He 
then adds eloquently that the question is whether the 
end justifies the means. ‘In Anglo-American juris¬ 
prudence it has never been authoritatively held that 
a lawful goal may be reached by illegal means. ’ 

“If this were the final definitive order of simpli¬ 
fication at the end of the difficult task set for the 
Commission by the statutory mandate, there would 
be force in what petitioner says.” 

In the present case, however, the putative situation 
above indicated had in fact been reached. As the SEC 
admits: 

“Now, however, that United’s assets have been put 
in disposable form and its preference stock elim¬ 
inated, so that the remaining steps concern only the 
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nature and manner of the disposition of its assets, 
the time for their consideration and resolution has 
arrived .” (SEC Findings, Petitioner’s Br. p. 50, 
SEC p. 6.) 

Yet instead of acting when the time had been reached 
the SEC postponed appropriate action for what in admitted 
effect is another year and did so in such a way as to advan¬ 
tage the management and disadvantage petitioner. 

The Direct Injury to Petitioner and Associated 

Stockholders. 

Respondents both quote further from the Niagara Hud¬ 
son case: 

“Outside of his deductions from the statutory gen¬ 
eralities, petitioner points to no direct injury to 
himself or other stockholders, and nothing to sug¬ 
gest that they will not be in fact benefited, as 
apparently they assume by their failure to object 
or seek review.” 

First, let it be noted that petitioner in the present case 
has been authorized to represent in this Court some 22,081 
stockholders of The United Corporation. There are fur¬ 
thermore in the present case at least 5 direct injuries to 
petitioner and associated stockholders: 

(1) The postponement of adoption of cumula¬ 
tive voting for at least another year, thereby depriv¬ 
ing these 22,081 stockholders of any opportunity to 
elect to the board of directors nominees of their 
own choosing (pp. 34-5, Petitioner’s Brief). 

(2) The injuries which the SEC itself admits: 
“The damage of a piecemeal program at this stage, 
however, is a cumulative one. The damage poten¬ 
tially involved in the present step is # # # the delay 
and additional expense in a further distribution of 


12 


what might now have been distributed”. This is 
also described by the SEC as “the mounting cumu¬ 
lative potentiality of damage” (Findings, p. 6). 

(3) The other tangible advantages of expeditious 
compliance which Congress intended, by its statu¬ 
tory time-limits, should be promptly conferred on 
the security holders and of which petitioner and 
associated stockholders are now deprived.* 

(4) The unnecessary exposure to the risk of a 
further decline in the market value of the stock¬ 
holders’ equity. This was originally 446 million 
dollars. Today it is only 85 million dollars (includ¬ 
ing the shares distributed to it). This tremendous 
loss of 361 million dollars accentuates the opposi¬ 
tion’s stockholders intense desire for prompt statu¬ 
tory compliance, especially since the equity was more 
than 100 million dollars when the statute was passed 
and fell to its present low estate while the manage¬ 
ment by various maneuvers resisted the Act and 
delayed full compliance in furtherance of its own 
selfish ends. 

(5) Petitioner is forced to repeat his testimony 
and try his case a second time through no fault of 
his own and without provision for incorporating 
the old record into the new. 

What respondents argue is that there is no injury from 
delay and no gain to security holders from expeditious com- 

• Some of these are cessation of deductions from the stockholders’ 
income of needless expense in double taxes and overhead which 
would be effected if the company is dissolved or transformed. The 
SEC has already found that “United contributes nothing to the 
normal functioning of the system companies and is therefore eco¬ 
nomically unnecessary to their operations” (13 S.E.C. 854 at ). 
“For the unnecessary corporate existence of United and the com¬ 
plexities resulting therefrom the stockholders of United have paid 
• • • $10,099,785 • * • for the collection of dividends, which without 
the interposition of United would have reached them directly at no 
additional costs” (id., at p. ). 
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pliance. Congress thought, intended and directed other¬ 
wise. Respondents then go on to argue as though the 
burden of proof as to injury were on petitioner rather 
than on respondents where Congress placed it. 

In order to obtain extension of the time-limit for com¬ 
pliance into a 2nd year, the company was required by 
Congress to prove and the SEC to find that there was an 
“inability in due diligence” to comply, that an extension 
was “necessary or appropriate in the public interest or for 
the protection of investors.” However, according to re¬ 
spondents, the tests for an extension get less severe as the 
3rd, 4th, 5th and 6th years of non-compliance are reached. 
Therefore the SEC required no evidence of inability to 
comply in the 6th year, made no findings of inability, did 
not even inquire into whether it was necessary or appro¬ 
priate in the public interest or for the protection of inves¬ 
tors, barred all of petitioner’s questions on these subjects 
at the ‘ ‘hearing’ ’ and without penalty extended the manage¬ 
ment’s time for compliance for a 7th year! 

Both the SEC and the management brief their cases as 
though the Act were passed for their benefit, as if it were 
their interests that were to be indulged, overlooking the 
basic fact that the act is for the protection of neither but is 
specifically for the protection of the security holders such 
as petitioner. 

In fact it is an anti-management act, forcing manage¬ 
ment to do distasteful things. The 2-year period for com¬ 
pliance at the management’s initiative is a 2-year period 
of grace for management, and is not an act of exculpation 
to permit either management or the SEC indefinitely to 
postpone endowing security holders with rights conferred 
by Congress 15 years ago. 
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The Issue of Cumulative Voting. 

The respondent Corporation by skilful quotation en¬ 
deavors to convey that the June, 1949 “hearing” was an 
inappropriate time to consider the adoption of cumulative 
voting. In that connection it quotes from Phillips v. SEC, 
153 F. 2d at p. 32 where the Court held that petitioner’s 
proposals relating to cumulative voting, and other protec¬ 
tions for minority stockholders could not be “engrafted” 
upon the pending plan. That however was a plan for retire¬ 
ment of the preference stock and thus the Court held “they 
had no bearing on the approval of the present plan; and 
the Commission was justified in declining to consider them 
at this time.” The date of the SEC order then under 
review was November 24, 1944, the “this time” referred to 
by the Court. Not only did the statutory 2-year period for 
compliance not expire until August 14, 1945, but the SEC 
■itself stated in that case: 

“• • • We do not disapprove the principles under¬ 
lying cumulative voting and adequate quorum re¬ 
quirements, but however sound they may be in prin¬ 
ciple we do not consider the suggestions germane to 
the issues before us (for retirement of the preference 
stock). Possibly in a different kind of proceeding 
these or similar requirements, if appropriate, might 
be imposed by our order.” 

The United Corporation, Holding Co. Act Re¬ 
lease No. 5440. 

As we have previously pointed out, in the present case 
the SEC admits: 

“Now, however, that United’s assets have been 
put in disposable form and its preference stock 
eliminated, so that the remaining steps concern only 
the nature and manner of the disposition of its assets, 
the time for their consideration and resolution has 
arrived” (Findings, p. 6). 
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And earlier in its decision the SEC indicates that one 
of these questions is: 

1 ‘ 2. The question of ensuring fairness to security 
holders in the conversion of United into an invest¬ 
ment company” (Findings, p. 4). 

It is clear that the time had arrived in June, 1949 for 
the resolution of the problem of cumulative voting and that 
by the postponement of its consideration until the year 1950 
the security holders will not be able to enjoy this standard 
protective provision until the year 1951. (Petitioner’s 
Brief, pp. 34-5). Significantly enough, the SEC avoids 
any answer to this point, which W'e consider a basic test of 
its good faith. 


The Pendency of the New Proceedings is a Plea 
in Mitigation, not Exculpation. 

The Commission feels that assurance to petitioner of 
a full and fair hearing in the new proceedings excuses de¬ 
nial of such a hearing in the proceedings under review. 
This is curious doctrine. 

Petitioner does not ask the Court for a remand simply 
to indulge his whims nor because of a “sporting theory 
of the law”. Petitioner in the first place believes a remand 
unnecessary and that this Court has the power, as we shall 
show in the next section, to enforce compliance now. But, 
absent such enforcement, we know of no other way short of 
a rebuke by this Court of the SEC for laxity that will force 
it to consider plans of compliance, not on the basis of who 
sponsored them or whether they were management or non¬ 
management sponsored, but in accordance with their inher¬ 
ent merits. And we submit it is a plain misconstruction of 
the statutory intent so to interpret Section 11 as to maintain 
the initiative indefinitely in the management’s hands irre¬ 
spective of the merits of an opposing plan or its meeting 
of the statutory tests for full, fair and prompt compliance. 
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Each time petitioner asks relief from the SEC he is 
confronted with the answer “next time”. This occurred in 
1944,1948 and 1949 (Petitioner’s Br. 40-42). It is like open¬ 
ing a nest of Chinese boxes, each containing a seemingly 
endless chain of newer and smaller boxes. There is nothing 
to prevent the new proceeding from going the same route 
unless this Court exercises judicial supervision as intended 
by the statute. 

This Court Has Ample Power To Modify the 

SEC’s Order. 

By various devices respondents endeavor to persuade 
this Court it lacks power to modify the SEC order or to 
correct in any other way its prejudicial and erroneous acts. 

“In seeking judicial review of his dispute with the 
Commission as to timing, petitioner is attempting to 
transfer to the reviewing court the basic responsi¬ 
bility for administration” (SEC Brief, 24). 

This of course is absurd. The fact remains that the SEC 
can not force this Court to affirm its orders willy nilly. 
Judicial review does not mean rubber-stamping. Section 
24(a) gives the Court ample power to set aside the SEC 
order or modify it in part; thus it has the power to upset 
the time extension permitted by the SEC and to upset the 
schedule whereby petitioner’s plan again is subordinated 
in consideration to the management’s. An order to be 
affirmed must be supported by “substantial evidence” and 
there is no evidence at all to support the time extension 
granted the management. The absence of the elementary 
findings required by Section 11(c) is too glaring to be 
excused. Furthermore, Section 24(a) empowers the Court 
to grant applications for leave to adduce additional evidence 
if the evidence is material (as the SEC concedes herein) 
and if it was not adduced below through no fault of 
petitioner. 
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But the crucial Congressional mandate that the SEC 
overlooks is that of the Administrative Procedure Act. 
Section 10(d) thereof requires that a reviewing court “shall 
compel agency action unlawfully withheld or unreasonably 
delayed.” On that basis we are content to rest our case. 

Respectfully submitted by 

Randolph Phillips, Pro Se, 

Joseph B. Hyman, 

Counsel for Randolph Phillips as 
Attomey-irir-Fact for 22,081 Stock¬ 
holders of The United Corpora¬ 
tion. 

February 27, 1950. 


